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re SST nee aiiiisieanainio’ 


03-07-76 -I- Filed complaint and issued summons. < san 
03-07-7 - Filed order -- ordered that Edward Sutton or any other qualified © 


employee or agent of Paul,Weiss,Rifkind,etc. serve a copy of 
‘the summons and complaint u defts. Mobil 011 Corp. ,Texaco 
Inc,Standard Oil Co. of Calif.,Exxon Corp.,Guif 011 Corp., 
' Occidental Petroleum Corp. and W.R. Grace & Co. Cierk. 
03-11-75L.3- | Filed certificate of mailing of summons and complaint on 311-75 served—- 
Po )4 The British Petroleum Co.., UMD #6120948 Shell Petroleum Co. LTD 
j Britannic House Shell La 
} Moor La. London 8.E. 1, England 
ES SCTE, ee Mae ret. receipt received on above 
Be Geloeb ber; AG Hosantraose 2, Baven 4300 Postfach 30 West Germany*6120L984 
VR27-75 Ly | Filed. stip. and order ex! Mobil Oil Corp. time to answer to 5-15-75—teinfled, J. 
33-24-75 -5- dled defts first requeut for production of documents to pltf. 
D}2-75 +6— Piled defts. frist wet of interrog. to pitf. 
14-27-75 -T- Piled stip. and order ext. deft. Exxon Corp. time to answer to 9~15-75—Weinfeld, ai 
31-75 Mled stip. and order ext, deft. Texaco Inc. time to anewer to l-45-75 —Weinfeld, J 
'y-02-15-9-9- Filed stip. and order ext. deft. W.R. Grace & Co. time to answer to the complaint 
{ | -—Weinfled, J. 
Oh-02-75|-104 Piled stip. and order ext. deft. Standard ,{1 Co. of Califomia time to answer to 
| the compl aint to 5-15-75—Weinfled, A By 
i Oly-O3-7541 1 Filed stip. and ext. deft. British Petroleum Co. Ltd. time to answer to complaint 
to 5-15-15—Weintiad, J. : 
Oh-Ol-75-12-| Piled Consent ORDER ext. deft. Shell Petroleum Co. time to arwwerrto 5-15-75.— 
Weinfeld, J. 
Oh-Oly=751 13-| Piled@ stip. and order sxt. deft Gulf O11 Corp. time to unswer to the complaint to 
| $-15-75—Weinfeld, J. 
0h-08-75-1h-| Filed stip and order ext. deft. Texaco Inc. tise to answer to the complaint to 
5-15-75~—Weinfled, J. 
Oh-06-75-15~| Riled pltf's request for inspection afi documents . 
01,-08-75}-16-|PMiled pitf's interrog. (firet set) and pltf's rule 3 
Ol;-08~75-17~| Pilea eummone and affdvt. of serviceby Edward Sutton served Texaco, Inc 


| 
} 
} 
| 
| 
| 


| | Mobil 011 Corp. W. R. Grace & Co. 135 B h2 St. NYC 
l | 150 B. k2 St. NYC 111k Ave of the Americas | 


| 
| 
Oh-10-7 18 Filed stip. ard order ext. deft. Gelsenberg A.G. to answer to the complaint to 
Oh 14-7 a — Oil Corp. notice of taking deposition of pltf. Neleon Bunker Bunt’: 
i on §20-75. 
Oh-2h-75-20-| Filed stip. and order ext. tine of deft. Gelsenberg to answer pltf's interrog. 
(initial set) 6-16-75.— Weinfeld, J. 
| Piled Consent Order that the time of Shell Petroleum Co. limited to answer or ob, 
to pltt's interrog. (initial set) and pltr's rule 34 request is ext. to 6=16—7 
coon eld, J. 
n.28-15|20- Piled/ brder ext. defts time to answer to 6-16-75. and the pltf's time 
with respect to the defts. first set of interrog. is ext. to 6-16-75. and thé 
i \ deposition of Belson Bunker Hunt by deft. Mobil O11 Corp. is postponed mtil 
6—2h-75. —Weinfeld, J. 
3-13-7 “{led stip. and order that the time of deft. Gelsenberg A.G. to i 
answer complaint is ext. to June 16,1975. So ordered,Weinfdd,J. . 
5-14 -76 WFited deft. 


oa 


Mobil O11 affdt. and netice of motion to dismiss,etc. 


ret. on: June 3 1975 at 2:15pm in Rm. 706 
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DATE | PROCEEDINGS 
i a Se RRL GUAT he LN RET, SOE CREE EEy. “CARE NATURES recreleum Core bs 
Vane WA ead gi rataieosienhde rg Brita nese \ r pd Una the Raped 
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is ‘ ‘ ' t t ' 
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=3 ve sill \ ti 
Bhalla ill US eee t ; ‘ ‘ § m yet BF 


; . ; ; h 
we 2b-/o3 dells reply papers by o-ile/2 om web Leluy oe 
, me i ‘ ‘ _aiydin tact ei Beles ; i ste es | co: 
Gaebiate (pete.  Peteat ay tite. i order care Gell. Gelseuboly, AG.’sS Cine Le answer comp atat, 
iaceatipe (Litst set) aua to respoma co pItf's request to o- 16-75 -= 


Weimer dey, J. 


vor ideo Lge Piteu dub Gbrayc. one ne ice of wm tion for stay of preetrial discovery = 
be. Ue tye do ai yf 
fork gers Fate Fired srt euotindies 2a SUPpOEL oF Wotion to suspy pre-trial dise: very. 
won bee Ne 2 ea, Crue Tist the ive wt tar shett Ps Lroletim To. Fh ans wer 
' ee | eg be eke ee Ray” Fa EARS alan Gat. fo 7-16-77 = 
ey ae = 
16-2 $=) —ys= 3 i 4 arfidvus in opposition w defts motion for a stay. 
Do-2 3-7, = bee tfed plil') mecoranaua in apposition vo defts motion for a slay. 
Grerse 7S = see Pabew wtts ae 4 adam In appes deren ¢ defts motivn ie dismiss. 
yor lye 5 je Sur PE eed, SUL gts) AI CE aye de[ts motion te Ji swiss to Fel beT 5, priut's 
j elise! iw ee 8 ye G0 8G e- weitds Id, ae is 
verge 1? were Pica te Cuotsew oy ee eunae tg bys beit's motion granted only witha respect 
be faity bt et Pipe, OTM rwist denied. veltts to serve atiswets Lo sNTEFLOY- 
accuruiug to ustes presen. ly scueuuleu. 30 orderud. -- weinteld, J. m/n 


O7=10-75 ral Filed cefs. 5. O11 Co Of California supplemental memorandum in support of 
4 mation of certain defts to dismiss complaint Sea 
“QO7-11-75 , -J- Filed defts. Mobil Qi] Corp. et al. REPLY memorandum in_ support of motions _- 
ii Cie of certain defta to dismiss and to stay the fourth claim pending arbitratior 
07-14-75 _.-3§- Filed stip. and order.ext. deft. Grace to answer to 1-15-75—Weinfeld, J. —- 
O]-1]-75 {-RO Filed deft, Gelsenberg notice of motion for heering to dismiss complaint 
NR Rie aE pursuant to mle 12(b) (2) (3) (4). and (5) ret. 8-19-75. pe 
07-17-75. _.-ut-. Filed pltf. Appendix to motion to dismiss complaint (G..Aktiewesellschaft) 
07-16-75 .-l2- Filed Response cf deft Mobil Oil Corp. to pltf's rule 3) request. REZ 
(07-16-75. -ui- _ Filed ANSWARS and objections of Mobile Oil Carp. to certain pltf's interrog— 
07-17-15 ,-luy- Filed Kesponse of deft Standard 031 Co. of Calif to plif's request... _____. 
07-17-75 | -4S~ Filed ANSWER and objections of deft Standard Oil Co. of Calif. to pltf's inter 
gett me (first set) _ re i 
QJ=17-75 4-Lé- Filed hesponse of deft Texaco Inc. to pitf's rule 3 request 


07-i7-75 ;-4J- Filed Response of Texaco Inc. to pltf's interrog (initial set) ys 
O1-17-75._|-W8- Filed Response of deft. The British Petroleum Co Limited ______ SOCKAC. 
07-17-75. _,-u9- Filed ANSWER and ing soertren of the Pritish Petroleum Co. Ltd to certain 
\ pltf's interrog (initiral set) __ SGCKat 
O7-17-75 | -50= Filed ANSWER and objections of deft Exxon Corp. to certain of pltf's 
initial set of interrog dated 3-7-75 ____ Ba 
07-17-75 |-51- Filed hesponse of deft Exxon Corp to p! tf's request under ruel 3) ___ Sac 
07-17-75 | -52= Filca Response of deft Gulf Oil Corp. to plt's interrog. pursuant to 
sale 33 
Q7-17-75 § 53 Filed Consent Order that the time of the Shell PetroleunCo. Ltd. to answer- -- 
ee or make an mation (including but not limited to an motion directed to—— 
= the personam jurisdiction of the Court ur sufficiency of service of. 
process) is ext. to 8-15-75 es 
} And that the time of Shell Petroleum Co Limited to answer or object __. 


to pltf's interrog. (initial set) and pltf's ruel 34 request, served 


complaint, is ext. to 6-18-75—Weinfel4, J. 
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DATE PROCEEDINGS 
15 Se, Se “Filed Response of deft Culf Oil C Corp._ ‘to ‘pltf's 3 ‘Tequevt for production < of. documents - 
T9675 | -S6- Piled deft, _Aktiengesellischaft affdvt. and notice of motion ti dismiss the 
, complaint ret, 8-19- im EAA TLR Ens 


T-09-75 | -SO- Filed letter of. attamey for deft. - Gulf oil Covpauation. to substite- Mr. Ralph Do 


& Jobn_E. Bailey for Mesors..Frank.Morgan and Frank O'Hara .—._—_——_—_——— 

IT=293-7 5 7. Pilea deft. Occidental's answers and objections to certain of. pltf!s_ interrogut>: 
sept set _.) dated Murch 7,.1975. 

{e207 be- iled de ft. Occidental Petroleun. erro sacri nner im pltf's. Rule—32 request 
‘¥ ¢- 73 34 Bag Tre ay L ceca Of | Pacem ston fae Oak 2 See 
UBeio-j2° pte ~. Filed hu saifay “notice ‘Bice tae an owler-ataging tie. arbitration — 

} ret. 8-26-75. et ae nee rere 
Q8-12-75 Lats Filed pltf. memorandum in “support of ab or stay af arbitration —— 
08-07-75 , -&- Filed pltf. notice of taking depesition FE ee oe ee 

i _iss. Fo neo els 
08-01-75 -o Filed pltf. notice of ‘taking deposition of J. D, Atlas on 8-18-75.—-subp. iss. 


QB-22-75 j-ch- Piled pltf. affdvt. in_opposition to_ the motion of deft ("Gelsenherg") to dismiss | 
Men ; the complaint ..__._________— } 
08-22-75 j-ch- Filea ot. in. “opposition to Gelsenberg's motion to dismiss the compla: 


We27e7s poor Fi led -user+ Order that the time of The Shell Petroleum Co to anawar is ect. 
nile — to 9-18-75. and that the time of The Shell Petroleum Co Lid. time to 
= apswer to pltf_interrog. (initial Set ) is ext. to 9-18-75-Weinfeld, J. 

x a a NN ARO ON eR es eed tee eee eee ee ee 


8-27-75 ~ecje Filod ectip. and and arder. the argument_of the motion to dismiss hy Gelsenberg AG _ 

feo tor 8-19-75 is xescheduled to 9-16-75. answering papers of pltf. shall be served 
on or before 8-20-75, Gelsenberg's reply shall be served no later than a 9-15-75 
--Weinfeld, J._ ie 


B=10-T5 = 69s Pilea deft. Standard 011 Co of Saléfémia affdvt. in support of absve motion _ 
_ fer an order quashing _ PEE aia 

09-10-75. ae ~“Piled deft Standard 011 semorandum of ‘law in support of of the Joint motion of — 

DUG ee eee ___gertain defte to quash and to sacate notice to take the depsotion of 

ee eae stnageanaceaoenue re PT ees 

OGn12—7S Scan Filed deft. fexnce Sexaco's memorandum , in opposition to pltf's motion for s stay of 


‘i815 | as _ Filed po prone OTS Galaenbarg in. response to plif's memorandum in 


“09-15-75 | << Hilal lapindts 0 eats somssentin of ‘Geleanherg in responae to plit's 


rene c Mein es ys eae 
MG21T~T5_-T75— order ti eS the7S pltfn's andwering 


___4 papers with respect to motion should be. 
nine ae “SS __ fefte reply papers shal) be served on or hefore 10-13-75 and that the deposi~ 
ADEE 4 __L _#4em ef J.B. Atlas ie adj. to 10 days following entry of the orfer adj. motio 


09-2h-75 |-76- Filed ANSWER of deft ‘fhe Shall ee A 
09-30-75 |-77-_ Filed Consent order ext. deft. Shell Patrpieultd. time to answer pltf'a interrog. 
ewainfeld, ue 


: Sat) to 10-6-75.. nin 
19-08-75 $78! Filed Consent Oniar_ that. tientid.‘iee, Shell Peszalem Co. Ltd. to amend the anever 
ee ae : it Oth day following entry of orders determining both 
ON 4 me _ potions of certain defta to diemise complaint and motion of Geleenberg _ 


Aktiengese) -75—-Weinfeld. J. 
19-08-15 1279 Filed Consent order ext. deft. The Shell Petroleum Co Ltd. time to ansver pit. *s 
__ interrog, to ne en Aout 


======$=$===———————————— 
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2405-15, ~80~ Piled atie. and order adj. defts. nen for agtien to 11-11-75, 
gal answeriryr papers ahall be served on or before 10- 21-75, 
ofts reply oapers shal be served on or before 11-7-75 and the piaieeiehen 

af J.D Atlus te adj. from 9-19-75 to 10 days following entry of the 


eh S— 75 ' 81) Fired cf cee al jee A sae fe, ting yon 3 ‘to dismiss is denied in 
hs all respects. ~- Weinfold, J. n/n 
1222275 88 _ Filed pltf affdvt. in opposition to defts mation soaking - to quash bes i 
‘0-22-75 | 83 Filed pltf. memorandum in opposition to defte motion @0 guash the subpoena | _ 
| duces tecum and ta vacate the notice of depositio of J.D. Atlas - 
10-23-75 | ~Bh- Filed stip. of protective order of al! documents to be produced by a party 
in response to request by a non-party as indicated--Weinfeld, FP t 


oars | 5. Filed deft. Gelaenberg Ag, notice of motion for reargument, leave to appeal 
- y 


iy 
| 


j 
T 
jan sha 
| 


and a stay of all proceedings pending appeal and supporting pelle 224 
ret.11-11-75. tke 
10-28-15, ~B6-. Piled deft. The Shell Petroleum Co. Ltd. Response to pltf’ ga rule % reques t 
dated 3-17-75. 
28.75 {ti-. Piled deft. The Shell “Petroleum Co Ltd. objectione d snewers o certain _ 
interrog's of pith. ee ee | 
4-05e75. | -88- Filed OPinion #13341 that certain defts (mobii Oil Coxp.: et al) excepting ‘eS 
\ anly defts Shell Petroleum Corpt., Ltd. and Gelsengerg AC. move to dismiss —_ 
the first, second and third claims of the complaint. Pltfs crosa-mation _____ 
_for a stay of Texaco's proposed aruitration of the breach of contract; ___ 


sia trust claims; are stayed form proceeding to arbitration as to the eee 
of contract claim until the final determination of this action _ 
_ clusion, the defta motion ta dismiss is denied as to the first. and 5 
_granted as to the third claim and motion as to the fourth claim are di 
_of as indicate@~—-Veinfeld, J. _ _ n/n 
Filed pltf. memorandum in_ ‘opposition to “Gelsenberg' 8 “motion for ‘leave | t 
ee _____ reargue and for a certificete authorizing an interlocutory appeal 
1219-75 -10- Fileddeft. Gelserker; memorendum in Reply tc_pltf's memorandum in opposition _ 
a te the motions of Gelsenberg for reargument. leave to appeal and a stay; ___ 
____all proceedings pending appeal  _ El ae at 
*=12-75|Piled Memo, end. on Jocumenta # 85 After further and careful consideration of hes 
==. eo varioug contentions, the motion is denied in all respects-—' 
, } n/n Minit 
j1-i7-7 - Filed deft. Standerd Oi] Co. of Jal.'s affdvt. of Gordon B. ‘Spivack. 
1-17 1-751 92) FPited memorandum in reply t> pltf's memorandum in opposition to the motion 
_ of certain defendante to quas subo. 
~‘u-75 .[-93-. Piled deft. Gelsenoerg Aktiengesellachaft notice of appeal. to the IL. 
fer the Second Cizeuit from the ocders entered on 10-15-7 
Ds te J. Fdward Fowler Richard H. Zahm 5.J. Bird,Howmy & 
at i eas F.. Xazlauskas, J. G._-Kenmath Handley L. R. Jerz, Milton J..Schubin _ y 
| skaye, Scholer, Fierman, Hays & Handler, Gordon B. Spivack, Tumer Ha} __ 


Me Raine, Vallace L..Kaapcke Themaa E, Haven, Bruce A. Hacker She Reece! 
; _ Gould @linenko & Kramer, Sullivan & Cromwell, John 2. i 
Awetatka ad. Dorius Frank. R. O'Hara, Lanis Nizer, Phillips, Nizer 
Lrim & eal Leo Larkin Morris Handel, Philip Hirachkop & Asscoc. saa ran 
SET mabey PRM pashan Beene parton k_amrisan 4} 
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calim is granted. Motion by the other defts fora stay of the Ean 
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a | 


: 


| 
= 
= 


if Cot P. ET AL PAGH=5- WEINFELD, J. 
ATT PROCEEDINGS te 
t Pilad mouo..ond. on do uwent 463 The wotions —_ of dofts. to quash _the- subp. ‘@uces 
tccun “nto: Vacr te’ the -not- ce ta take deposition etc. Accordingly, dispositi:; 
Ha Scat? COR Ya So aboyanes ani tia sattur Lo. referred to Mar. Hartenst 
: Se a aaeare saa cots Gnas bad MUS) Se "wat Jinited lovaé fntitii.” “erein--Veinfeld, J. mia, 
th. a dervt. sden Con, «) Tuphesevtal veapense ia mist’: yule Wp resuest dated 3-7-7" 
‘Wapleddect. Sxret Gone. cusploacmtal tasponse to pltf's initials set of interrog. 
1g) HET fae) bition Sotsoleunm Go.. itd. supplewental response. to pltf's 


-13- -1$-100-Filed aert. 2 Britiah Petroleum Co, Ltd. supplemental maspause ta alt{'s initial 
set of interrog. dated 3-7-75. 


7-75 atte _ Filed stip, and_order deft, Mobil Oil. Combe. et. al. time to answer to the _ 


i 
4 
| 
| 
1-15-78, “[=402 Filed pitt. noti ce of. taking deposition ~ John J. "MeCloy_ on 12-1- 15 a eee: 
1-19-75 [=103- Filed deft. Tesaco Inc. supplemental response to pltf's initial set of | 
iy interrog. 
~12-75 (-10h- Filed notice of appearance for deft Culf Oi] Corp, : 
i heT, = 18= Filec yucft Standard Cil Co of California supplemental responses to pltf's 


interrog, dnted be: 7-156 


4}: 56 78- -106- Filed deft. Texaca’ s _Supplemental - ‘response to pltf"’s Interro-| _ 
“patortes (initial set). = 


Le aw 


6:15 = J07- Filed deft, Texaco's supplemental response to pltf's Rule 34 = 
_ request. ost aise Ie 


2) oa Filed deft, She} Petuwlaum Co. Ltd. “sunplemental - abjections to certain o 
itt? : af 
Ra et Cron {' interrog. a aae Sees a sine Ae 
19219-75, -109- Pilea Me ent, Onder that t me_of th> Shell Fetroleum Co, _ to_amend the | pee 
f re Degees _onsver of the Caelt es is ext. to to 12-17-75--Veinfatd.| i. 
4 sel a TG le 1 10-- | Filed gett. he shell Tatrolenn ao, Ute. = ~arplemental response to pltf's 


ee ae mile. 54.vaqueat dated j-7-/0, eeu ries Ay eels OR ie aah 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NELSON BUNKER HUNT, W. HERBERT 
HUNT and LAMAR HUNT, : 75 Civ. 1160 (EW) 
Plaintiffs, : 
AMENDED COMPLAINT 
-against- 2 
MOBIL OIL CORPORATION, TEXACO, 
INC., STANDARD OIL COMPANY OF 
CALIFORNIA, THE BRITion PETROLEUM : 
COMPANY, LTD., SHELL PETROLEUM 
COMPANY, LTD., EXXON CORPORATION, : 
OCCIDENTAL PETROLEUM CORPORATION, 
GRACE PETROLEUM CORP., and 
GELSENBERG AG, 


Defendants. 


Plaintiffs Nelson Bunker Hunt, W. Herbert Hunt and 
Lamar Hunt, by their attorneys, Paul, Weiss, Rifkind, Wharton 


& Garrison, allege: 


JURISDICTION AND VENUE 


1. Plaintiffs bring this action to recover three- 
fold the damages sustained by them as a result of their being 
injured in their business and property by reason of defendants' 


violations of the federal antitrust laws, and more particularly, 


of Section 1 of the Sherman Act, 1S U.S.C. 8 1,and Section 73 


of the Wilson Tariff *7t, 15 U.S.C. § 8. In addition, plaintiffs 
seek to recover damages arising out of defendants' breaches of 
contract. Jurisdiction is conferred on this Court by Sections 4, 


12 and 16 of the Clayton Act, 15 U.S.C. §§ 15, 22 and 26; by 
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Section 74 of the Wilson Tariff Act, 15 U.S.C. § 9; by 28 U.S.C. 


5 1337; by 28 U.S.C. 1332; and by the doctrine of pendent 


jurisdiction. 


2. Defendants reside, inhabit, can be found, do 
business, or transact business in the Southern District of New 
York. Venue in this District is proper under §§ 2 and 12 of 
the Clayton Act, 15 U.S.C. §§ 15 and 22; under 28 U.S.C. § 1391; 
! and under § 77 of the Wilson Tariff Act, Aug. 27, 1894, Ch. 349, 


28 Stat. 570. 
THE PARTIES 


3. Plaintiffs Nelson Bunker Hunt, W. Herbert Hunt 


i! and Lamar Hunt are citizens and residents of the United States 


| and of the State of Texas. Their principal place of business is 


| 1401 Elm Street, Dallas, Texas 75202. Plaintiffs have been in 


the business of exploring for, producing and selling crude oil 

is Libya and elsewhere. Plaintiffs owned undivided interests in 
| their Libyan enterprise and did business as individuals under the 
}name of Nelson Bunker Hunt. Hereinafter plaintiffs collectively 


l| will be referred to as Hunt, plaintiff or plaintiff Hunt. 


4. Defendants are: 
(a) Mobil Oil Corporation (hereinafter "Mobil"), 
a New York corporation with its principal place of business at 
150 East 42nd Street, New York, New York 10017; 
(b) Texaco Incorporated (hereinafter "Texaco"), 
a Delaware corporation with itsprincipal place of business at 135 


Fast 52nd Street, New York, New York 10022; 


cere een once ern sae ate COCA Ae Ae OA AA 
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(c) Standard Oil Company of California (herein- 
after "SoCal"), a Delaware corporation with its principal place of 


business at 225 Bush Street, San Francisco, California 94104; 


(ad) The British Petroleum Company Limited 
(hereinafter "BP"), a United Kingdom corporation with its principal 


place of business at Britannic House, Moor Lane, London, England; 


(e) Shell Petroleum Company Ltd. (hereinafter 
"Shell"), a United Kingdom corporation with its principal place 


of business at Shell Centre, London S.E. 1, England; 


(f) Exxon Corporation (hereinafter "Exxon"), a 
New Jersey corporation with its principal place of business at 


1251 Avenue of the Americas, New York, New York 10017; 


(g) Gulf Oil Corporation (hereinafter "Gulf"), 
a Pennsylvania corporation with its principal place of business at 


the Gulf Building, Pittsburgh, Pennsylvania 15230; 


(h) Occidental Petroleum Corporation (hereinafter 
"“Occidental"), a California corporation with its principal place 
of business at 10889 Wilshire Boulevard, Los Angeles, California 


90024; 


(i) Grace Petroleum Corp. (hereinafter "Grace"), 
a Delaware corporation with its principal place of business at 
Grace Plaza, 1114 Avenue of the Americas, New York, New York 10036; 


and. 


(3) Gelsenberg AG (hereinafter "Gelsenberg"), 
a West Germany corporation with its principal place of business 


at Rosastrasse 2, Essen 4300, West Germany. 
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TRADE AND COMMERCE 


5. Defendants do business in, and comprise a sub- 
|stantial part of the international petroleum industry. — This 
industry involves several levels of operation, including: the 
exploration for and production of crude oil, the transportation > 
of crude oil, the refining of crude oil, the transportation of 
refined petroleum products, and the marketing of refined petro- 


leum products. 


6. Defendanss Mobii, Exxon, Shell, Texaco, SoCal, BP 
and Gulf (hereinafter the "seven majors") are vertically inte- 
grated companies operating. in the United States and interna- 
tionally at every one of these five levels. They each explore 
for and produce crude oil in the United States and elsewhere, 
and each has United States and worldwide facilities for trans- 
porting and refining crude oil. They each market refined 
petroleum products in the United States and elsewhere through 


dealers associated cr affiliated with or owned by them. 


(a) In the United States the seven majors own 48 
percent of the Nation's proved crude oil reserves, 40 per cent 
of crude o11 production, and 44 per cent of refining capacity, 


and they account for 44 per cent of gasoline sales. 


(bo) Internationally, the seven majors, together 
with an eighth ana much smaller company, Compagnie Francaise 
ides Petroles (hereinafter "CFP"), account for 80 per cent of 


world trade in crude ofl. 


(c) The bulk of the sever majors’ non-domestic 


erude oil production 4s in the Persian Gulf area -~ in Saudi 
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‘lapis Iran, Iraq, Kuwait, the Neutral Zone, Abu Dhabi, Qatar, 


eae and Oman. In 1972, for example, the seven majors pro- 


iduced over 13 million barrels per day in these countries. 


(d) The majors' production in Libya, on the other 
pana, was and is much less significant -- less than one-tenth 


as much crude oil as in the Persian Gulf. Defendant Gulf has 


4 


yap no Libyan productior. 


(e) The seven majors reported revenues and net 


income for 1974 as follows: 


Revenues Net Income 
$45.84 billion $3.10 billion 

32.00 2.70 

23.99 1.59 

26.37 1.04 

18.80 0.97 

18.20 407 

18.00 1.80 


7. Defendants Occidental and Gelsenberg are large 
idiversified companies which preduce crude oii in Libya and 
elsewhere, and refine, transport and market crude oil and otner 


petroleum products. 


8. Defendant Grace is a large diversified company 


which produces crude oil in Libya. 


9. Plaintiff Hunt is a non-integrated oil producer 


who operates only at the exploration and production levels. 


a 


I 


| 
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de has never had facilities to transport or refine crude oii 
or to transport or market refined petroleum products. Unlike 
| the defendants, who refine all or most of their own crude oil 
pemusksen: Hunt sells all of his oil production in-the so- 

called "third party" market; buyers in that market include the 


seven majors. Libya has been his only source of crude oil. 


1G. Since Libya began producing crude oil for exocort 
in 1961. its role in the world crude oil trade has been small 
pout significant. 
: (a) ‘Compared to the Persian Gulf countries, 
jrseve S proven reserves of crude oil are small. In 1971, they 
pes only 30 billion barrels. Proven reserves in the Persian 
ie countries exceeded 350 billion barrels and were and are 


increasing at a rapid rate. 


(bd) Compared to Persian Gulf oil, Libyan oil 


is light (and therefore high in valuable gasoline distillates), 


very low in sulphur (an undesirable pollutant removable only at 
considerable expense), and geographically close to West 


European and American markets. 


1971 was controlled by companies other than the seven majors. 


(d) Libya by 1971 accounted for over 25 per 


(c) Two-thirds of Libya's oil production by 
cent of oil sales te Western Europe, a market previously dominated 


bv Persian Gulf crude oil. 


ll. Over one-third of the United States' crude oil 
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| and other petroleum needs of 16 million barrels a cay are 


imported. In i971, approximately 100,000 barrels a day were 


imported directly from Lib) 
{ 


THE FACTUAL BACKGROUND 


12. Between the end of World War II and 1970, the 
jseven majors dominated world trade in crude oil. They con- 
ltroiied Persian Gulf production through a series of multi- 

company consortiums. Some 85 per cent of such production was 
marketed on an intra-company transfer basis. Price bore no 
relationship to the cost of extraction; the cost of extracting 
crude oil in the Persian Gulf was as little as six cents a 
barrel. while the price at which it was marketed ranged between 


$1.40 and $2.50 a barrel. 


13... Betid 2970, she pricing system for trade in 
Persian Gulf crude oil worked substantially as follows: The 
majors would announce "posted" prices which, in the 1950s, re- 
flected actual market prices (freight on board at export ter- 
llminals). During the 1950s and 1960s, an excess of supply and 


the majors’ desire to displace other energy sources caused 


market prices to decline. But posted prices did not change. 

By 1960, posted prices had become fictitious, merely 4 reference 
point for the purpose of determining royalties and taxes. 
“Profits.” computed by deducting the cost of production from 
the posted price, were taxed at a 50 per cent rate by the host 
countries, with royalties being first credited and later ex- 


pensed against the tax due. 
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14. When Libyan crude oil precuction started in 


1961 and non-major companies -- including non-integrated com- 


_— who would put all their crude oil into the market place 


beran to acquire contro. of substantial production, tha ability 
of the seven majors to administer production and world market 
lprice, and thereby to maximize and manipulate profits, was put 


in jeopardy. 


15. Between 1961 and 1964, taxes in Libya were 


h 
jdetermineé by reference to market price rather than the higher 
| posted price, contrary to the practice in the Persian Gul 


Because market prices were lower than posted prices, this re- 


duced the “tax paid cost” of Libyan oil. When the n-i-majors 
began sharply to expand their share of Libyan production, those 
of the seven majors with production in Libya induced the govern- 
ment in 1965 to abandon the use of market price as the tax 
reference, and to substitute posted price. Exxon drafted the 


new tax law for the government. The purpose and effect was to 


eliminate any cost advantage enjoyed by the non-majors" fast- 


ae 


|, increasing Libyan production over the majors' Persian Gulf 

: 16. In 1957, plaintiff Hunt had obtainea concession 
rights from the Libyan government to explore for, produce and 
sell crude oil. Jn September 1960, with the approval of the 
Libyan government, Hunt assigned an undivided one-half interest 
in his concession to defendant BP. Oil reserves estimated at 
1l billion barrels were discovered on the Hunt-BP concession 
at Sarir Field in November 1961, ranking it among the world's 


« 


half dozen largest fields. Hunt and BP spent $250 miliion 
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developing production at Sarir. They drilled 89 wells, 4a 

a 320 mile pipeline, constructed a terminal at Marsa al Hariga/ 
Tobruk and built a gas condensate recovering plant. Production 
began at Sarir in January 1967 and reached a level of 450,000 


barrels per day. 


17. In September 1969, Colonel Moamer Qaddafi as- 
suned power in Libya under the government known as the Revolu- 
tionary Command Council ("RCC"). It was ne oft-stated intent 
of Colonel Qaddafi and the RCC to increase the price of Libyan 
oil, increase Libya's share (the "government take") of the 
price, increase Libya's control over production and ultimately | 
increase Libya's equity participation in the oil reserves and | 
production facilities in that country. Thereafter, the RCC made 
continual demands upon individual Libyan oii producers, parti- 
cularlv Hunt and other non-major producers, relating first to 
price and gcernment take, and then to control of production 
ana equity participation. These demands were often accompanied 
by threats of cutbacks in production, embargos and nationali- 
zation. Sharp production cutbacks were actually imposed, usuall 
in the name of "conservation." ‘fgreements resulted, first with 
Occidental, which was rewarded with cancellation of prior pro- 


duction cutbacks, and then with all other Libyan producers. 


The 1970 agreements increased the posted price of Libyan crude 


/oil by 30 cents and the tax rate applied to the posted price 


from 50 to 54-58 per cent. 


18. These Libyan agreements prompted similar demands 
by other oil-producing countries, and led the Organization of 


Petroleum Exporting Countries ("OPEC") and OPEC's Persian Gulf 


¢ 
j 


i 
| 
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i member states to demand increases in their posted prices and 


government take, and, later, control over production and equity 
participation. OPEC's éemands were offically formulated in a 
series of resolutions promulgated in Caracas, Venezuela, on 
December 9-12, 1970. Negotiations between the Persian Gulf 
countries and companies producing oil in the Gulf area, princi- 
pally the seven majors, to implement the new demands were 


scheduled for Teheran in January of 1973. 


19. On January 3 and again on January 9, 1971, 
despite the recently concluded "agreements" with the oil 
producers, Libya demanded new increases in the posted price 
for Libyan oil and in the tax rate, plus required "reinvestment" 
in Libya by producers at the rate of 25 cents per barrel. The 
RCC moved first against Hunt and Occidental, giving each until 
January 16, 1971 to accept these allegedly "non-negotiable" 


demands. 


20. Almost simultaneously with these new Libyan de- 
mands, top executives of the seven majors met secretly in New 
York City to concert their response to the demands of Libya, 
OPEC and the Persian Gulf members of OPEC. One purpose of 
this concerted action, from which producers like Hunt were 
excluded, was to present a united front to the oil-producing 
countries and thereby strengthen the seven majors' bargaining 
position. The seven majors also feared continual escalation 
of demands by the oil-producing countries -- they feared 
u ‘leap frogging" where, if an agreement were reached with one | 


producing country, another would attempt to obtain terms equall 


or more favorable. 


eaten 


Since the Libyan government were making the most Banat lle 

at this time, the seven majors were particularly concerned that 
any agreement between a significant Libyan producer and the 
Libyan government would escalate the Persian Gulf countries‘ 
demends and thus burden the seven majors' much more extensive 
Persian Gulf holdings. At these January 1971 meetings in New 
York City, the seven majors agreed among themselves that they 
would negotiate only as a group with the oil-producing 
countries, and only with the countries as a group. 


21. Hunt and the otner Libyan producers were 


belatedly invited on January 9 to join the New York meeting. 

Tre Antitrust Division of the United States Department of 
Justice had insisted upon their inclusion as 4 condition of its 
stating that it had no present intention to bring an enforcement 
action against certain specified actions of the seven majors. 
Another purpose of the seven majors in admitting Hunt and the 
other Libyan producers to the meeting was to try to prevent any 
of them from accepting the terms laid down by Libya, which terms 
might set an undesirable precedent for the Persian Gulf where 


tie seven majcrs had their principal interests, or otherwise 


conflict with the 4nterests of the seven majors. 


22. Petween January 10 ana January 15, 1971, repre- 
sentatives of Hunt and the other non-major Libyan producers met 
in New York City with the seven majors. All agreed on the 
desirability of industry-wide negotiations with Libya and the 
other OPEC countries. A joint statement to that effect to oe 
addressed to OPEC was agreed upon. It was also agreed that 
there should be some form of equitable risk-sharing. A draft 
ayrreement to achieve this purpose was prepared by counsel to 


the major oil companies. Hunt's representatives strenuously 


| 


stances, Hunt's pleas 
ith informal assurances about the co 
“intentions.” 
‘Nevertheless, for a variety of reasons, 


pecause of the January 16 deadl 


the belief that industry-wide and OPEC 
preferable to unilateral negotiations Ww 


obviate tne necessi 


‘pressed intentions of the other parties, 


‘eae the Libyan Producers' Agreement 
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objected to key features of the proposed agreement. 


among the other signate: tes). 


ther parties' 
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In some 


for firm contractual protections were 


But most of Hunt's objections were rejected. 
Hunt signed sie ebees 
ine imposed by the RCC, 
-wide negotiations were 
4th the RCC and would 

ty for imolementation of the risk-sharing 
lianas a misplaced confidence in the good faith and ex- 
and fear that he would 


otted if he refused to sign (all of his customers were 


23. The agreement, dated January 15, /971 and 


provides. in relevant part: 


eal Until December 31, 1973, each 
of the parties declares its intention not 
to make any agreement or offer of agree- 
ment with the Libyan Government with res- 
sect to ‘government take' as applied to 
erude oil without the assent of the other 
parties hereto; it is furthermore the in- 
tention of the parties that they will en- 
deavor, before making any agreement with 


(Exhibit A hereto) 


the Libyan Government, to include a require- 


ment that the Libyan Government accept an 
offer on comparable terms . +: - from all 
other concessionaires; 


yee ale If after January 8, 1971, the 
Libyan production f any party or parties 
is cut back as a result of Libyan Govern- 
ment action below tne average daily level 
prevailing in December 1970, all of the 
parties will share such cutback or cut- 
backs during the period thereof but not 
peyond December 31, A ae. aa 
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"3, During any sharing program under para- 
graph 2 or a total shutdown of the parties’ pro- 
duction in Libya, those of the parties wit 
Persian Gulf production in excess of 150,000 
barrels per day (the ‘Persian Guif Producing 
Parties') shall further be obligated to supply 
Middle East crude at cost, f.o.b. Persian Gulf 
loading ports to the parties other than the 
Persian Gulf Producing Parties . . . to meet 
commitments to pre-existing European and Western 
Hemisphere customers or renewals thereof. 


"S, If prior to December 31, 1973 4 party 
makes an offer of an agreement or makes an agree— 
ment with the Libyan Government of the kind 
described in paragraph 1, without the assent of 
the other parties, it shall thereupon cease to 
be entitled to any of the benefits, but shall 
not be relieved of the obligations provided 
in paragraphs 2 and 3,” 


iSection 4 of the agreement provides that, in certain circum- 
stances, a party obligated to supply Persian Gulf crude could 


opt to substitute cash. 


24, To implement and administer the Libyan Producers' 
| Agreement , and generally to eoncert efforts to stabilize and 
coordinate the relative tax-palid cost, price and other terms 

of crude oil production in Libya and the Persian Gulf, the 

seven majors continued in existence and supplemented an intri- 
cate system of multi-company organizations which they controlled 
and dominated. These organizations 4ncluded the London Policy 


Group ("LPG"), the London Administrative Group ("LAG"), the 


New York Group ("NYG"), the Libyan Operators Group ("LOG"), and 


various legal and technical subcommittees of these groups, 
including the “byan Emergency Supply Subcommittee ("LESSCOM"). 
Chief executives and other high officials of the seven majors 
continued to meet in New York and elsewhere to discuss and 


ecoorcinate policy with respect to the tax-paid costs, 
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prices and other terms of trade of Libyan and Persian Gulf 


other non-major producers to the Libyan Producers' Agreemert, 
ee seven majors immediately abandoned the agreed-upon "global" 
| approach to negotiations. They decided among themselves that 
ee uuate with Libya and the Persian Gulf countries should 
he separately conducted, and that the Teheran negotiations with 


| 


| 
| 
oe Persian Gulf countries should proceed forthwith. This 


separation deprived Hunt of the major benefit he thought he had 


obtained in return for signing an otherwise unsatisfactory 


| agreement, while burdening him with the Agreement's market, 


| customer and other restrictions -- for while the majors had a 

i role in Libyan negotiations, he had none in Persian Gulf nego- 
'tiations. The separation provided the seven majors both an 
incentive anc' a mechanism to delay Libyan agreement and enabled 
them to reach agreement on tax-paid costs, prices and other 
terms of trade with the Persian Gulf countries more favorable to 


the majors than the terms of any Libyan agreement. The effect 


was to protect tax-paid costs, prices and other terms of trade 


'in the Persian uuif where the majors' production and reserves 
were centered, and to make less competitive the crude oil of 


Libya, where Hunt had all of his productio> and reserves. 


26. On February 14, 1971 the Teheran negotiations 

produced an agrecment between the seven majors and the Persian 

| Gulf countries that promised five years of oil price stability 
and also contained a number of terms disadvantageous to the 


| Libyan of] producers in general and to Hunt in particuiar. 


crude oil. 
| 25. Upon obtaining the signatures of Hunt and the 


i 
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27. In thus violating their pledges, the seven majors 


obtained a measure of insulation from Libyan practice and pre- 
sedent for their principal interests in the Persian Gulf. Libya 
on the other hand, was encouraged to use the terms negotiated 


in the Persian Gulf as the starting point for its new demands. 


28. In April of 1971 tne Libyan oil producers reached 
agreement with Libya after several months of negotiations. in 
which the defendants pursued objectives hostile to the interests 
of Hunt. Libya obtained an increase in its take of 65 cents per 
barrel, thereby leap-frogging the Persian Gulf countries. The 
majors were willing to accept these increases in this relatively 
unimportant producing area 50 long 2s the increases could be 


characterized as "fluctuating freight d@ifferentials" -- the 


||majors had previously won agreement from the Persian Gulf 


| countries not to treat such differentials as precedents for 
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Gulf prices. Other non-major Libyan producers, short of crude 
for their own refineries, were less concerned about the 
non-competitiveness of Libyan oil in the "third-party" markets 


where Hunt alone sold all of his production. 


29. By September 1971, both Libya and the OPEC 
countries began asserting new demands, this time seeking 
equity participation and protection against the dolia: 


devaluation of the prior month. 


30. In the face of these new demands, the seven 


majors and the other Libyan oil producers again met in New York. 


© 
pa 


ment executed 4 Memorandum of Intent and # Memorandum of 


# 


enfirmazion (Exhibits Band C hereto). These written 


ua 


- ~ 


ments purported to reaffirm the vanuary 49 


same 4 oO eS 
commitment 


1/71 the parties to the Libyan Producers' Agree- 


| 
| 


collectively to consider the demands of the oil csiete cor wean 
The parties agreed that any demands or actions by Libya relating 
to governmental equity participation in Libya holdings were 
within the scope of the January 15 agreement. They agreed also 
{that any offer or agreement with Libya on the subject of equity 
participation must receive the prior consent of all parties, and 
that any party entering into such an agreement must attempt to 


secure equivalent terms for the other countries. 


31. In keeping with prior practice, the majors imme- 
diately reneged on this October 18 commitment to collective 
action; they proceeded to deal with the parity and equity parti- 
cipation questions separate and apart from the other Libyan 
producers. The seven majors met secretly to coordinate their 
positions, and their own team of negotiators dealt with the 


Persian Gulf countries. 


32. On December 7, 1971 Libya nationalized BP's half 
of the Sarir Field, and demanded that Hunt market BP's share 


of the Sarir production, for Libya's account. 


33. The chief executive officers of the seven majors 
and of the other Libyan producers met in New York City on 
December 13, 1971 to discuss the problem of nationalization. 

BP and the other majors insisted that Hunt refuse to market 
BP's oil. In order ‘to induce Hunt to resist the Libyan demand, 
all parties to the Libyan Producers! Agreement signed a further 
Memorandum of Confirmation (attached hereto as Exhibit D) in 
which they agreed that a total or partial nationalization by 
Libya of any party's property was within the scope of the Agree 
ment and "that any demand or action by the Libyan government 
relating to any such nationalization which attempts to or does 


in fact impose restrictions, obligations, or duties on any other 


| 
party hereto is within the purview of said agreement.” 
i 
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34. Hunt, in response to urgent requests and in 
reliance upon the assurances of BP, the other majors, and the 
other parties to the Libyan Producers’ Agreement, did refuse 
to market BP's oil for Libyats account. As a result, Hunt 
sersonnel were evicted from Sarir early in 1972 and his 


permissible oil production cut back by 50 per cent. 


35. Thereafter, BP and Hunt began receiving crude 


oil from the other parties to the Libyan Producers' Agreement. 


36. In October 1972, the Lidyan government demanded 
an immediate 50 per cent equity participation in Hunt's 


interests in Sarir. 


37. The seven majors feared that Hunt's acquiescence 
in Libya's demands would adversely affect or upset their own 
so-called "Yamani" negotiations in the Persian Gulf, the terms 
of which they had kept secret from Hunt. Unknown to Hunt, the 
proposed Persian Gulf terms were milder than those sought 
against Hunt by Libya, and were to be matched by corresponding 
increases in production ceilings (a response not feasible in 
Libya), thereby making implementation virtually costless to the 
seven majors. To prevent an untimely Libyan agreement, the 
chief executives of the majors met with Hunt and the other 
Libyan producers in New York City on November 20, i972... The 
majors proposed changes in the Libyan Producers' Agreement to 
induce Hunt and the other Libyan producers to resist the new 
demands as long as possible. But they rejected Hunt's now 
reiterated demand that the pre-existing customer restriction, 
which gave such customers an unfair bargaining advantage, oe 


deleted. On November 21, i972, the parties to the Canuary 15, 


| 
| 
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1971 Agreement signed a Supplement thereto (Exhibit E hereto), 


extending the Agreement on a somewhat modified basis through 


1974. ¥ 


38. Hunt thereupon rejected the Libyan demands. The i 


regarding equity participation. At the insistence of the majors 
and the other producers, who included all of his then customers, 
Hunt once again rejected the Libyan demands and did not reach 


an agreement with the Libyan government on equity participation. 


39. On December 11, 1972, the seven majors met to 
coordinate their strategy with respect to equity participation 
in Libya. Hunt was not invited to attend, nor was he apprised 


of what was decided upon. 


40. Also on December 11, 1972, as a result of Hunt's 
refusal to market the BP oil expropriated by Libya and his 
refusal to accept the equity participation demands of the Libyan 


= government responded with further demands and proposals. 
— the Libyan government refused to permit further 


export of Hunt's oil. This embargo lasted for about three 
weeks, until Hunt commenced international arbitration pro- 


ceedings against Libya. 


41, On May 24, 1973, Hunt was informed that Libya 
had terminated his right to produce and export cruae oil. On 


June 11, 1973, all of his assets were formally nationalized. 


| 42, The quality of tne o11 supplied Hunt under the 
} 


jvioyan Producers' Agreement had gradually deteriorated, as the 


defendants and other parties substituted Arabian and Kuwait 


heavy crude in place «* the light o11 called fer under the 
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agreement. When oil prices rose in 1973, all defendants 
except Exxon ceased to provide oi1 at all, a step taken by 
Mobil as early as the fall of 1972. No defendant has complied 


fully with its contractual obligation to supply Hunt with oil. 


43. Hunt was forced to sell any Persian Gulf oil 
he did receive under the Agreement well below market because 
the Agreement, over his objections, had restricted Hunt's sales 
of Persian Gulf crude oil to pre-existing Western Hemisphere 
and European customrs. Since he only had three such customers 
and each was a party to the Agreement, they exploited the 
restriction and refused to take oil from Hunt except at a 


distress price. 


44, ‘rough the end of lU74, the defendants ouaned 


herein delivered to Hunt under the Agreement approximately 


ee ee rreeemmarnetnnrrd 
mmm 


13,346,000 barrels of Libyan o11 and 35,750,000 barreis of 


| 
customer-restricted Persian Gulf o11. They have withheld at | 
least another 90 million barrels of crude o11, although each 


knew that the necessary consequence of this failure to perform 


was €limination of Hunt from the world crude oil trade. 


nationalized, defendants Mobil, Occidental, Grace and 


Gelsenberg quickly reached agreements with Libya on equity 


een snare encanta eta Ae LE A ee 
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participation terms which they had insisted that Hunt reject. 


4S. After Hunt's interest in the Sarir Field was 


Contrary tc their obligations under the Libyan Producers' 
Agreement, they did not seek or receive Hunt's consent to these 
agreements. And no defendant has sought to obtain terms for m 


Hunt comparable to those offered it by Libya. | 
: 


FIRST CLAIM 


46. Plaintiff Hunt realleges each allegation con- 


tained in paragraphs 1 through 45. 


47, Since at least January 1970 and continuing to 
the date of the filing of this complaint, all defendants, 
i along with co-conspirators named and not named, have, in 
this District and elsewhere, engaged in a combination and/or 
conspiracy in unreasonable restraint of the trade and commerce |} 
of the United States with foreign nations in violation of 
Section 1 of the Sherman Act, 15 U.S.C. § |, and Section 73 


of the Wilson Tariff Act, 15 U.S.C. § 8. 


48, Tnis was no new development, because for many 
years, beginning no later than 1946, the seven majors have 
conspired among themselves and with others to eo etate pro- 
duction, administer price, divide markets and allocate 


customers. 


49. In furtherance of this objective, the seven 
majors have conducted their principal crude oil vroduction, 
particularly in the Persian Gulf area, through a series of 
multi-company consortiums and inter-company exchange agreements, 
through wnich they have been able to regulate production, 


administer prices, divide markets and allocate customers. 


50. When other persons began to produce and market 
ibyan crude oil in increasing quantities after 1961, the 
seven majors took steps to eliminate certain competitive 


i advantages enjoyed by these other companies and otherwise 
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restrain their ability to compete. The means used included 


but were not limited to: 


(a) Manipulation of the tax laws of Libya so 


‘as to increase tax-paid costs, and thereby prices; 


(ob) Negotiation and administration of the 
Libyan Producers' Agreement so as to disadvantage Libyan oil 


ii relative to Persian Gulf oil; and 


Hunt out of markets dominated by the seven majors or away from 


1 
| (c) Erection of barriers to keep producers like 
| 


customers serviced by the majors. 


| 
51. Among the means utilized by the seven majors 
| 
| 


| Persian Gulf crude oil supplied under the Libyan Producers’ 


was their insistence that Hunt surrender his right to sell 


| 
| agreement to anyone other than pre-existing Western Hemisphere 


| 


negotiations over the restricted oil. 


and European customers. The seven majors and the other 


defendants insiszed upon adhering to the customer restriction 


even when Hunt complained it was being used unfairly in price 


52. The pre-existing-customer clause in the Libyan 
‘Producers! Agreement was and is an unlawful agreement among 
competitors to allocate customers and territorially to divide 


markets. 


53. This unlawful agreement affected the flow of 
lerude oil and refined petroleum products into the United 
States, the price of crude oil and refined petroleum products 


in the United States and abroad, as well as the profits to 


 cenaensnnsstnnenntinneeensteenest ints a tit nee etn 
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be derived from interstate and foreign commerce by American 


companies. 


54. By joining the Libyan Producers’ Agreement 
and assisting the seven majors to enfzivce the pre-existing 
customer clause, the other Libyan producers named as defendants 
became co-conspirators with the seven majors, and parties to 


an unlawful contract and combination in restraint of trade. 


55. By reason of the unlawful .conduct herein 
complained of, plaintiff Hunt has been and will continue to 


be injured in his business and property. 


(a) The pre-existing-customer clause limited 
the Persian Gulf crude oil to which Hunt was entitled under 
the Libyan Producers' Agreement to that which he could sell 
to his then pre-existing European and Western Hemisphere 
customers; 

(bo) At the time of the Agreement and throughout 
4ts term, Hunt had only three such customers, al1 of whom were 


parties to the Agreement, two -- Exxon and Shell -- being 


among the seven majors; 


(c) Hunt was the only party to the Agreement 
without refining capacity of his own and with no pre-existing 


Western Hemisphere or European customer outside the Agreement; 


(d) Hunt was, therefore, the only party to 
the Agreement whose benefits thereunder were wholly at the 


mercy of his fellow signatories; 


(e) Because Hunt had no other source of crude 
oil after his shut-in, he was precluded from seeking new 
customers or entering new markets, where normal profits could 


have been obtained; 


eet et 


| 
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(f) Knowing that Hunt could sell Persian Gulf 


crude oil only to them, defendants Exxon and Shell and the 
third customer refused to pay market price for the oil, 


compelling Hunt to sell such oil at distress prices; 


(g) For each of the approximately 35,750,000 
barrels of Persian Gulf crude oil provided Hunt under the 
Libyan Producers' Agreement between July 1, 1972 and August 
31, 1974, Hunt was denied the profit of from 50 cents to $2 a 1 
barrel that he would otherwise have earned and that was earned 
by all other beneficiaries under the Agreement, and was 
compelled to accept a profit of between 13 and 20 cents a 


parrel. 
SECOND CLAIM 


56. Plaintiff Hunt realleges each allegation con- 


tained in paragraphs 1 through 45. 


57. Since at least 1970, the defendants named 
herein, along with co-conspirators named and not named, have, 
in this District and elsewhere, engaged in a combination 
and/or conspiracy in unreasonable restraint of the foreign 
trade and commerce of the United States in violation of 
Section 1 of the Shermar Act, 15 U.S.C. § 1, and of Section 73 


of the Wilson Tariff Act, 16 U.S.C. § &. 


58. As part of the unlawful conduct com, lained of, 
the defendants have agreed to act 4n concert to refuse to 
supply Hunt with the crude oil to which he was entitled under 


the Libyan Produzers' Agreement, a5 amended and supplemented, 
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and they have agreed to engage in concerted action to boycott 


Hunt and to deprive him of the crude oil needed to fulfill 
his contracts with purchasers of crude oil, thereby causing 
him to lose his existing contracts, any opportunities for 


renewal, and access to new customers ard markets. 


59. This concerted refusal to deal a-2 “roup boycott 


have had the following effects, among others: 


(a) The defendants have withheld from Hunt 


at least 90 million barrels of oli lawfully due him; 


(bo) Hunt has been eliminated as a source of 


crude oil in the world crude oil trade; 


~~ a 


(c) Crude oil purchasers in the United States 
and elsewhere hzve been denied access to Hunt's oil and the 


competition for their business previously provided by Hunt. | 


60. By reason of this concerted refusal to deal 


and group boycott, Hunt has been and will continue to be 
*njured in his business and property. He has sustained 


damages, the full extent of which cannot presently be calcu- 


H 
i 


lated, but which include: 


(a) A loss of at least $90 million, consisting 
of lost profits on the sale of the 90 million barrels of crude 


oil improperly withheld from him; 


(o) Still further losses from being eliminated 


as a source of crude oil in the world crude oil trade. 
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THIRD CLAIM 


61. Plaintiff Hunt realleges each and every allega- 


tion contained in paragraphs 1 through 45. 


62. Since at least 1970, the seven majors along with 
co-conspirators named and not named, have engaged in a com- 
bination and/or conspiracy in unreasonable restraint of the 
foreign trade and commerce of the United States, in violation 
of the Sherman Act, 15 U.S.C. § 1, and of Section 73 of the 


Wilson Tariff Act, 15 U.S.C. § 8. 


63. As part of the unlawful conduct complained of, 
the seven majors have combined and conspired among themselves 
to preserve the competitive advantage of Persian Gulf crude 
oil relative to that of Libyan crude oil, and to diminish 
competition from Libyan crude oil producers. To these ends 
they have combined and conspired to prevent plaintiff Hunt 
and other Libyan producers from reaching any agreement with 
the Libyan government inconsistent with that competitive 

| advantage, even where they knew that the necessary and fore- 
| seeable consequence of their conduct would be Hunt's elimina- 


tion as a Libyan crude oil producer. 


64. In furtherance of this unlawful combination 


and ccnspiracy, the seven majors entered into written agree- 
ments with Hunt and other Libyan producers, manipulated the 
course of Libyan negotiations so as to advance their own 
interests in the Persian Gulf, and followed a course of action 
that led to Hunt's nationalization and elimination from the 


production of Libyan erude oil. 
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65. By reason of this unlawful combination and 
conspiracy, Hunt has been and will continue to,be injured in 
his business and property. He has sustained damages, the full 
extent of which cannot presently be calculated, but which 
include lost profits on his half interest in the 11 billion 


barrels of crude oil contained in the Sarir Field. 
FOURTH CLAIM 


66. Pleintiff Hint realleges each allegation con- 


tained in paragraphs 1 thr*®ugh 45. 


67. The defendants have, despite Hunt's demand, 
failed to perform their obligations under the Libyan 
Producers! Agreement of January 15, 1971, as amended and 
supplemented by the agreements of October 18, 1971, December 
16, 1971, and November 2l, 1972, by 


(a) Failing to supply Hunt with at least, 
90 million barrels of Libyan and/or Persian Gulf crude oil 


of proper grade and quality due to him; and 


(bo) Entering into agreements with the Libyan 
government or making proposals to that government regarding 
their own holdings in Libya without seeking or obtaining 
Hunt's consent, and without attempting to obtain comparable 


terms for Hunt. 


68. Throughout the terms of these agreements, 


Hunt has duly performed all the conditions and duties required 


of him by the agreements. 
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69. By virtue of defendants' failure to perform 
their obligations under the agreements, Hunt has suffered 
damages of at least $90 million when he did not receive the 
crude o11 owed him when it was due, and of additional amounts 
when he was denied the promised assistance of all defendants 
in obtaining terms from the Li: °n government comparable to 
those ootained by them. Finally, as a result of their 
breaches, he has lost his expectation of future profits from 


his interest in the Sarir Field. 


PRAYER FOR RELIEF 


WHEREFORE, plaintiff Hunt hereby demands judgment 


defendants as follows: 
1. As to the First, Second and Third Claims: 


(a) That the Court aujudge and decree that 
the defendants have engaged in unlawful combinations, con- 
spiracies and agreements in unreasonabl2 restraint of trade, 
in violation of Section 1 of the Sherman Act and Section 73 of 


the Wilson Tariff Act; 


(bo) That the defendants, their successors, 
assignees and transferees, their respective officers, 
directors, agents and employees, and all persons acting or 
claiming to act on behalf thereof or in concert therewith, be 


permanently enjoined from in any manner, directly or 


indirectly, continuing, maintaining or renewing the combina- 


tions, conspiracies, and agreements alleged in these counts, 
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or from engaging in any combination and conspiracy having a 
similar purpose or effect, or from adopting or following 
any practice, plan or program having a similar purpose or 


effect. 


(c) That plaintiff recover such damages, 
trebled pursuant to Section 4 of the Clayton Act and 
Section 79 »f the Wilson Tariff Act, as ne has sustained. 
Such damages are not presently calcuiable, except that one 
component of these damages ‘lost profits cn the 90 million 
barrels of crude oil improperly withheida from him) 
totals no less than $90 million before trebdling, and that 
another component (lost profits cn some 35,750,000 barrels 
of Pexsian Gulf oil delivered to him subject to a customer 
restriction) totals in excess of $35 million before trebling; 


and 


(d) That plaintiff be awarded reasonable - 
attorneys' fees, all costs and disbursements incurred in 
this action, and such other and further relief as this Court 


may deem just and proper. 


As to the Fourth Claim: 


(a) That this Court adjudge and decree that 


the defendants named herein have failed to comply with their 


obligations under the aforementioned agreements; 


(bo) That this Court award damages for breaches 
of contract in an amount not presently calculable, but in no 


event less than $90 million; 


t 
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(c) That plaintiff be awarded costs, and such 


lother and further relief as this Court may deem just and proper. 


PAUL, WEISS, RIFKIND, WHARTON 
& GARRISON 


New York ,WN.Y. 
(212) 644-8734 


Attorneys for Plaintiffs 


of Counsei: 


Daniel P. Levitt 

Anthony M. Radice 

345 Park Avenue 

New York, New York 10022 
(212) 644-8000 


Philip, Hirschkop & Associates, Ltd. 
P.O. Box 2226 

Alexandria, Virginia 22313 

(703) 836-5555 


anuary 9, 1976 
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Exhibit A Annexed to Amended Complaint 
Libyan Producers’ Agreement Dated January 15, 1971 


(Pages JA39 to JA45) 
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EXHIBIT A 


Recent events in petroleum exporting countries have raised ser- 
ious questions as to the stability of oil supply at reasonable’ cost 
and as to the contractual arrangements under which such supply 
is assured. Such stability has been recognized by the governments 
of the United States and other oil consuming nations as vital to their 
mutual security. These recent events include unilateral demands 
for changes in agreed arrangements and concerted action on the 
part of exporting countries in support of such unilateral demands, 
including threatened interruptions of supply. In these circumstances, 
individual companies find themselves unable to conduct meaningful 
negotiations. 

Each party recognizes and affirms that it is entering this agree- 
ment of its own free will and pursuant to its own individual judg- 
ment as to its own best interests. 


Each party recognizes that if it should stand firm in refusing 
the demands of the Libyan Government, it might suffer serious 
financial consequences which would not be fully alleviated by the 
limited mutual self-help provisions of this agreement. 


Nevertheless, each party agrees that in view of the substantial 
benefits expected to be derived by it from this agreement, it is 
prepared to participate herein. 

In light of these most serious circumstances it is agreed 38 
follows : 


1. Until December 31, 1973, each of the parties declares its 
intention not to make any agreement or offer of agreement 
with the Libyan Government with respect to “government 
take” as applied to crude oil without the assent of the other 
parties hereto; it is furthermore the intention of the parties 
that they will endeavor, before making any agreement with 
the Libyan Government, to include a requirement that the 
Libyan Government accept an offer on comparable terms, 
adjusted for basic differences in applicable agreements as 
they now stand, from all other concessionaires; provided, 
however, that nothing contained in this paragraph 1 shall 
obligate any company to take or refrain from taking any 
action if to do so would, in its opinion, be contrary to its 
vital interests. 
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2. If after January 8, 1971, the Libyan production of any 
party or parties is cut back as a result of Libyan Govern- 
ment action below the average daily level prevailing in 
December 1970, all of the parties will share such cutback 
or cutbacks during the period thereof but not beyond De- 
cember 31, 1973, in accordance with the following: 


(a) Except as provided in paragraph 2(e), 3 and 4 below, 
an obligation of a party shall be limited to the supply 
of Libyan crude oi! from its Libyan production at cost 
f.o.b. Libyan port. 


During 1971, 100% of such cutback or cutbacks then 
in effect shall be shared on a basis proportionate to the 
respective shares of the parties of total Libyan produc- 
tion in the last full calendar month preceding the 
effective date of the first cutback after January 8, 1971. 


During 1972, 80% of such cutback or cutbacks then in 
effect shall be shared in each calendar quarter on a 
basis proportionate to the respective shares of the 
parties of total Libyan production in the next preced- 
ing calendar quarter, provided that for this purpose a 
party shall be deemed to have produced the amount of 
any cutback applied to it. 


) During 1973, 60% of such cutback or cutbacks then 
in effect shall be shared in each calendar quarter on a 
basis proportionate to the respective shares of the parties 
of total Libyan production in the next preceding calen- 
dar quarter, provided that for this purpose a party shall 
be deemed to have produced the amount of any cutback 
applied to it. 


) If a party has Libyan crude preduction and has an 
obligation to supply Libyan crude to another party or 
parties under this paragraph, but the supplier is pre 
vented from supplying Libyan crude to such party or 
parties because of Libyan Government restrictions, the 
supplier shall be obligated, unless restrictions by other 
governments intervene, to supply, on a barrel-for-barrel 
basis, Persian Gulf crude selected by the supplier xt 
cost f.o.b source for delivery to the pre-existing Euro- 
pean and Western Hemisphere customer commitments 
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and renewals thereof of the party or parties cutback 
with freight at AFRA Large Range 2 applicable to the 
monthly period in which delivery is made equalized 
between such source and the Libyan port; provided that 
the supplier shall have the option to provide in substitu- 
tion for freight equalization the actual transportation 
needed to move such Persian Gulf crude from its supply 
source to the pre-existing European or Western Hemi- 
sphere customer, less that required to move Libyan 
crude to such pre-existing customer. 


8. During any sharing program under paragraph 2 or a total 
shutdown of the parties’ production in Libya, those of the 
parties with Persian Gulf production in excess of 150,000 
barrels per day (the “Persian Gulf Producing Parties’) 
shall further be oviigated to supply Middle East crude at 
cost, f.o.b. Persian Gulf loading ports to the parties other 
than the Persian Gulf Producing Parties (“Non-Persian 
Gulf Producing Parties”) to meet commitments to pre-exist- 
ing European and Western Hemisphere customers or re- 
newals thereof in amounts equal to the difference between 
any party’s Libyan production in the last full calendar 
month preceding the effective date of the first cutback after 
January 8, 1971 and its Libyan crude availability after all 
adjustments under paragraph 2; provided that such total 
obligation of the Persian Gulf Producing Parties shall be 
subject to a maximum in 1971 of 1,500,060 barrels per day, 
in 1972 of 1,125,000 barrels per day, and in 1978 of 750,000 
barrels per day, in each case less the number of barreis of’ 
crude oil supplied by the Persian Gulf Producing Parties 
to the Non-Persian Gulf Producing Parties in such year 
pursuant to paragraph ras 


4, In respect of each barrel of Persian Gulf crude oil a party 
is obligated to supply but has not supplied under paragraph 
2(e) or 3: 


(a) Such party shall have the option to elect to pay 10 
cents; provided if such option is elected it shall apply 
pro rata os to every party to whom such Persian Gulf 
Producing Party has such an obligation; 


(b) Such party shall have the obligation to pay said 10 
cents if it is prevented from delivering such barrels by 
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an act of the Government having jurisdiction and in 
each case such payment shall constitute a full and com- 
plete discharge of such party’s obligations under such 
paragraph. Without in any way modifying, limiting or 
conditioning its legal right to exercise the option set 
forth above in paragraph 4(a), and it being expressly 
understood that the exercise of such option shall give 
rise to no claim other than that for payment of the 
amounts due under paragraph 4(a), each of the Persian 
Gulf Producing Parties states that its present intention 
is to supply Persian Gulf crude oil in discharge of its 
obligations under paragraphs 2(e) and 3. 


If prior to December 31. 1973 a party makes an offer of 
an agreement or makes an agreement with the Libyan Gov- 
ernment of the kind described in paragraph 1, without the 
assent of the other parties, it shall thereupon cease to be en- 
titled to any of the benefits, but shall not be relieved of the 
obligations provided in paragraphs 2 and 3. 

. All obligations assumed hereunder shall be subject to force 
majeure except to the extent provided specifically to the 
contrary herein. Force majeure includes without limitation 
acts of God and acts of Sovereigns. 


_ The Persian Gulf Producing Parties shall share the obliga- 


tions defined ‘: paragraph 8 on a basis to be agreed upon 

by them. . 

(a) “Cost”? means tax-paid cost adjusted for retroactivity, 
if any. 


(b) “Cutback” as to any party shall mean a reduction in 
producticn resulting from Libyan Government action 
for whatever reason and shall mean the sum of I and 
Ill or II and Hl: 

I. In 1971 such party’s average daily production in 
December, 1970 less the amount of such party’s 
actual average daily production as permitted by 
the Libyan Government; 


Il. In 1972 and 1973, the lesser of-— 


(i) Sweh party’s average daily production in De- 
cember, 1970 less the amount of such party’s 


JA 43 


actual average daily production as permitted 
by the Libyan Government in the quarter for 
which the cutback is being determined; and 


(ii) Such party’s average daily production in the 
quarter preceding the quarter in which such 
party’s cutback or cutbacks then in effect were 
first applied less the amount of such party’s 
actual average daily production as permitted 
by the Libyan Government in the quarter for 
which the cutback is being determined. 


_ Production of such party voluntarily shut in by 
such party where such production has become un- 
economic: because of cutbacks required by the Liby- 
an Government. 


“Production” means crude oil exportable by the producer. 


Each party hereto covenants that it will not assert any 
claim against any other party or parties arising out 
of this agreement, except claims for non-performance 
of this agreement. 


Each party hereto waives any claim to the recovery of 
consequential damages for breach of this agreement. 


Each party agrees that the maximum damages recov- 
erable by any party claiming non-performance of an 
obligation to deliver Libyan crude oil under paragraph 
2 hereof shall be 25 U.S. cents times the number of 
barrels of Libyan crude oil which such party claims 
it was entitled but failed to receive hereunder. 


Any controversy or claim arising out of or relating 
to this contract or the breach thereof shall be settled 
by arbitration in accordance with the Rules of the Amer- 
ican Arbitration Association, and judgment upon the 
award rendered by the Arbitrator(s) may be entered 
in any court having jurisdiction thereof. 


10. This agreement consists of the t.tire agreement of the 
parties; there are no oral promises, representations or war- 
ranties. 


11. (a) This agreement shall come into effect when beth of the 
following have occurred: 


JA 44 


(i) Signature by BP, Guf, Jersey, Mobil, Shell, Socal 
and Texaco. 


(ii) Advice has been received by the parties hereto 
from John J. McCloy that he has advised the State 
Department of this agreement and they have inter- 
posed no objection and have expressed support in 
principle and, further, that he has advised the 
Department of Justice of this agreement and it 
has stated in writing that it has no present inten- 
tion of instituting any proceeding under the anti- 
trust laws with respect to the making or perform- 
ance of this agreement. 


(b) The parties hereto undertake to use best efforts prompt- 
ly to notify each person or company now holding Liby- 
an Petroleum Concessions of the opportunity to accede 
to this agreement as provided hereinafter. Accession to 
to this agreement shall be open to any other person or 
company which holds a Libyan Petroleum Concession 
until the earlier of January 30, 1971 or the date im- 
mediately prior to the date on which such company 
enters into or continues discussion with the Libyan 
Government after January 15, 1971 regarding the mat- 
ters described in paragraph 1. 


12. The parties hereto, except The British Petroleum Limited, 
Gelsenberg, A.G., Shell Petroleum Company, Ltd., and Shell 
Petroleum Maatschap,ij, agree to make such reports con- 
cerning the matters covered by this agreement as the At- 
torney General or the Secretary of State of the United 
States may request. 


. Any other provision to the contrary notwithstanding, this 
agreement shall terminate (a) upon receipt of advice from 
the Attorney General of the United States that the agree 
ment in operation adversely affects the domestic or foreign 
commerce of the United States, »r (b) upon receipt of ad- 
vice from the Secretary of State and the Attorney General 
of the United States that circumstances have so changed 
that such agreement is no longer in the public interest. 
Provided that as to any party whose Libyan concession or 
property has been expropriated as a direct result of action 
taken by such party pursuant to this agreement, the obiiga- 
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tions nevertheless of all other parties to such party as pro 
vided herein shall continue until the three year period pro- 
vided for herein shall have expired, unless the Secretary of 
State and Attorney General shall otherwise determine. 


This agreement may be executed by the person or corporation 
holding a Libyan Petroleum Concession and/or by a parent, direct 
or indirect, of such corporation. In the latter event such parent 
undertakes to cause the Libyan Petroleum Concession holder in which 
it has an interest to perform this agreement and to take all action 
necessary to carry out the terms thereof. 

January 15, 1971 


Amerada Petroleum Corp. of Libia Nelson Bunker Hunt 


By: A. T. Jacobson 
Atlantic Richfield Company 
By: J. A. Simmons 

The British Petroleum Co. Ltd. 
By: D. F. C. Steel 
Continental Oil Co. 

By: John E. Kircher 
Gelsenbery A.G. 

By: Schlbert 

Grace Petroleum Corp. 

By: E. L. Farrell, Jt; 

Gulf Oil Corporation 

By: A. R. Martin 
Marathon Oi] Company 
By: J. R. Donnell 


By: Nelson Bunker Hunt 
Mobil Oil Corporation 
By: H. C. Moses 
Occidental Petroleum Co. 
By: William Bellano 


Shell Petroleum Co. Ltd. & 
Shell Petroleum Maatschappij 


By: Brian A. Carlisle 
Standard Oil Co. of Calif. 
By: Mac L. P. ckhurst 
Standard Oil Co. (N.J.) 
By: Charles J. Hedlund 
Texaco Inc. 


By: A.C. Delrane, Jr. 


re 


By: ——_——_—__——_ 
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Memorandum of Intent Dated Octobe 18, 1971 


(Pages JA47 to JA49) 
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EXHIBIT “B” 


MEMORANDUM OF INTENT 


1. Recently concluded agreements between various petroleum 
exporting companies and petroleum producing companies operating 
within their borders were intended to establish and assure security 
of crude supply and stability of financial arrangements for a period 
of 5 years. These agreemei.ts resulted from negotiations carried on 
jointly by the companies with the governments within the contem- 
plation of the document entitled “Message to OPE” dated 16 J anu- 
ary 1971. Notwithstanding these agreements, the same petroleum 
exporting countries are again jointly making demands for changes 
in existing arrangements with the oil companies and threatening 
concerted action unless negotiations satisfactorily achieve the gov- 
ernment’s objectives. 


XXV-139 and 140, include the securing of effective government 
participation in existing oi] concessions and the upward adjustment 
of oil revenues of the produci) g country governments to offset ary 
alleged “adverse effect on the per barrel real income of member 
countries resulting from the international monetary developments 
as of 15th August 1971.” 


3 In this connection, the TIrartan Consortium Member Com- 
panies have been informed by Dr. Amou-cgar that he and Ministers 
Yamani and Hammadi have been appeinced to negotiate implementa- 
tion of Resolution 139 on behalt of the same six Persian Gulf states 
that were parties to the Teheran Agreement of 15 February 1971. 
The Consortium Member: ve also been advised by Dr. Amouze- 
gar that he an’ Mirister Adie? pave becn asked to negotiate im- 
plementation of Resolution 149 en behalf of the same six states. 
Furthermore, th: Libyan Minister of Petroleum on 26 September 
1971 issued insti uctions on currency exchange to al! concession hold- 
ers which instructions sre contrary to existing agreements between 
the concession holders and the government and which if not resisted 
will have the ffect of achieving by unilateral action substantially the 
objective of Resolution 140. 


2. The current demands hroadly stated in OPEC Resolutions 


Nat 


4. In view of these demands and the threatened concert of 


government action in furtherance thereof, the cil companies find 
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themselves once again, as in January 1971, unable on an individual 
basis to formulate and maintain effective negotiating positions and 
to conduct meaningful negotiatio: » on these most serious issues. 
Hence, again, as in January 1971, chey deciare that they wish to 
consider collectively the responses to oe made to the government’s 
demands and courses of action to be followed either individually or 
jointly during the conduct of negotiations to be carried on by the 
companies (a) individually with one er more of the governments 
concerned or ‘b) by designated negotiators on behalf of some or all 
of the undersigned companies with one or more of the governments 
concerned, depending on circumstances. 


5. In furthorence of the foregoing, the parties recommend that 
they either individually or collectively as appropriate make co- 
ordinated resperses and take coordiiated action with reference to 
the governments’ demands or actions associated with or related to 
the subject matters dealt with in OPEC Resolutions XXV-139 and 
140, including the Circular Letter of the Libyan Ministry of Pe- 
troleum issued on cx ahout 26 September 197]. 


G. It is understood that nething eontammed in this memorandum 
shall obligate any party to take or refrain from taking any action 
with reference to the government demands referred to above. 


7. This Memorandum,of Intent shal! come into effect when the 
parties hereto and the parties to a Memorandum of Confirmation 
of even date have heer advised by Johx: J. McCloy, Esq. that he has 
informed the Department of Justice of both this Memorandum of 
Intent and said Memorandum of Confirmation and it has stated 
in writing that it has no present inter‘ion to take any action under 
the antitrust laws vith respect to the maxing of either of said 
Memorandum ov ine activities contemplated therein. 


8. The parties hereto, except the British Petroleum Company, 
Limited, Gelsenberg A.G., Hispanica de Petroleos S.A. (Hispanoil), 
Arabiar. Oil Company, Shell Petroleum Company, Ltd. and Shell 
Petroleum Maatschappij, agree to make such reports of activities 
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pursuant to this Memorandum of Intent as the Department of Jus- 


tice m- ’ request. 


October 18, 1971 


By: 


is at chiolllat a ecinitenttte 
By: ——<—<—<$—$—<—_—____—————_ 
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Exhibit C Annexed to Amended Complaint 
Memorandum of Confirmation Dated October 18, 1971 


(Page JA51) 
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ExHipit “C” 
MEMORANDUM OF CONFIRMATION 


1. The undersigned confirm their intent and undersianding that 
any demands of or actions by the Libyan Government associated with 
or related to the subject matters dealt with in OPEC Resolutions 
XXV-139 and 140 (including but not limited to the Ministry of 
Petroleum’s Circular Letter issued on or about September 26, 1971) 
are within the purview of the Libyan Producers’ Agreement dated 
January 15, 1971, and particularly paragraph 1 thereof. 


2. The confirmation herein contained shall come into effect when 
the parties hereto and the parties to a Memorandum of Intent of 
even date have been advised by John J. McCloy. Esq. that he has 
informed the Department of Justice of both this Memorandum of 
Confirmation and said Memorandum of Intent and it has stated in 
writing that it has no present intention to take any action under 
the antitrust laws with respect to the making of either of said 
Memoranda or the activities contemplated therein. 


October 18, 1971 


YY —— OO By: ———— ees 
ee ete Ui SSE 

By: ————— By 

6 ee LIAN kM a ee ee 
By ea ers By: — — 
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\ Dated December 16, 1971 
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EXHIBIT “D” 


Further Memorandum of Confirmation 


1. The undersigned parties to the Memorandum of Confirma- 
tion dated October 18, 1971, confirm their intent and understanding 
that the total or partial nationalization of the properties of any 
party hereto by the Libyan Government in contravention cr breach 
of the applicable provisions of the Petroleum Law or the terms 
of any of the concession agreements of such party (including the 
action by the Libyan Government by decree dated 7 December 1971 
with respect to the properties of BP Exploration Company (Libya) 
Limited in Concession 65) is within the purview of the Libyan Pro- 
ducers Agreement dated January 15, 1971, as confirmed by such 
Memorandum of Confirmation and that any demand or action by the 
Libyan Government relating to any such nationalization which at- 
tempts to or does in fact impose restrictions, obligations or duties 
on any other party hereto is within the purview of said agreement 
as so confirmed. 

2. The undersigned parties to the Memorandum of Intent dated 
October 18, 1971, hereby «onfirm their intent and understanding that 
the subject matters provided in paragraph 1 hereof are included 
within the scope and provisions of such Memorandum of Intent. 

3. The confirmations herein contained shall come into effect 
when the parties hereto have been advised by John J. McCloy, Esq. 
that he has informed the Department of Justice of this Further 
Memorandum of Confirmation and it has stated in writing that it has 
no present intention to take any action under the antitrust laws 
with respect to the making of this Further Memorandum or the 
activities contemplated therein. 


December 16, 1971 


Parties to the Memorandum of Parties to the Memorandum of 
Confirmation dated October 18, 1971 Intent dated October 18, 1971 
Murphy Oil Corporation Pa Neen Lc ers en ea tbe cl Dee 
By: Illegible By: 

Mobil Oil Corporation Mobil Oil Corporation 

By: William E. Lindenmuth By: William E. Lindenmuth 
Standard Oil Co. (N.J.) Standard Oil Co. (N.J.) 

By: Charles J. Hedlund By: Charles J. Hedlund 

Texaco Inc. Texaco Inc. 

By: L. W. Folmar By: L. W. Folmar 


(Forward) 

Parties to the Memorandum of 
Confirmation dated October 18, 
1971 

The British Petroleum Corp. 

By: Ilegible 

Amerada Petroleum Corp. of Lybia 

By: A. T. Jacobson 

Marathon Oil Co. 

By: Ilegible 

Standard Oil Company of Calif. 

By: W. Jones McQuin 

Occidental Petroleum Corp. 

By: Illegible 

Gulf Oil Corp. 

By: H. E. Hansen 


By: ——-———--- 
Grace Petroleum Corp. 
By: Ilegible 
Gelsenberg A.G. 

By: Illegible 

By: 

Atlantic Richfield Co. 
By: Illegible 
Continental Oil Co. 
By: Illegible 


By: — 

Shell Petroleum Company Ltd. & 
Shell Petroleum Maatschappij 

By: Illegible 

Nelson Bunker Hunt 

By: Ilegible 
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(Forward) 
Parties to the Memorandum of 
Intent dated October 18, 1971 


The British Petroleum Co. 

By: Illegible 

Amerada Petroleum Corp. of Lybia 
By: A. T. Jacobson 

Marathon Oil Co. 

By: Illegible 

Standard Oi] Comvany of Calif. 
By: W. Jones McQuin 

Occidental Petroleum Corp. 

By: Iegible 

Gulf Oil Corp. 

By: H. E. Hansen 

American Independent Oil Corp. 
By: Tllegible 

Grace Petroleum Corp. 

By: Illegible 

Gelsenberg A.G. 

By: Illegible 

Signal (Iran) Petroleum Company 
By: Russell B. Newton, Jr. 
Atlantic Richfield Co. 

By: Illegible 

Continental Oil Co. | 
By: Illegible | 
Illegible 

By: Illegible 


Shell Petroleum Company Ltd. & 
Shell Petroleum Maatschappij 


By: Illegible 


Nelson Bunker Hunt 

By: Illegible 

Arabian Oil Company, Ltd. 
By: Ilegible 
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Supplement to Libyan Producers’ Agreement 
Dated November 21, 1972 


(Pages JA56 to JA58) 
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EXHIBIT “E” 


SUPPLEMENT TO LIBYAN PRODUCERS’ 
AGREEMENT OF JANUARY 15, 1971 


In view of the demand for participation outlined in OPEC 
Resolution XXV-139 and the threat of concerted Government action 
in support of that demand, the parties to the January 15, 1971 
Libyan Producers’ Agreement signed a Memorandum of Confirma- 
tion October 18, 1971 affirming that the participation issue is cov- 
ered by the Libyan Producers’ Agreement (“the Agreement”). Ne- 
gotiations with respect io Libyan Government participation have not 
been concluded and are expected to continue for a longer period than 
was contemplated. In view thereof, the parties hereto have agreed, 
and by the execution of this instrument (“this Supplement”) do 
hereby agree, to extend the Agreement for one additional year, i.e. 
for the calendar year 1974, on the basis set forth below: 


1. The parties hereto shall share a cutback with respect to 
1974 


(A) only to the extent that the cutback results from Libyan 
Government action taken after the effective date of this 
Supplement in response to a party resisting the demands 
and actions of the Libyan Government in respect of par- 
ticipation on a basis consistent with terms assented to by 
the parties; and 


only to the extent that the cutback represents production 
lost on those whole days in 1974 on which the party claim- 
ing such cutback was completely shut-in. 


2. The volume of a party’s cutback with respect to any cal- 
endar quarter of 1974 which qualifies under paragraph 1 above shall 
be calculated by multiplying the number of whole days such party 
was completely shut-in during the quarter by such party’s average 
daily production for the month of October 1972. 


Such calculated volume shall be shsred during 1974 to the 
same extent and on the same basis applicable under the provisions 
of the Agreement to the sharing of cutbacks with respect to 1973. 


3. Each Non-Persian Gulf Producing Party shall be entitled 
to Middle East crude with respect to any calendar quarter of 1974 
to meet commitments to pre-existing European and Western Hemis- 
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phere customers on the basis of the application of the provisions in 
paragraph 3 of the Agreement which are applicable to 1973, sub- 
ject to the following: 


(A) if such party’s Libyan production is completely shut-in as 
a result of the type of Libyan Government action described 
in item 1(A) above for one or more days during such 
quarter of 1974, then such party’s production level to be 
used for the purpose of calculating maximum Middle East 
crude entitlement shall continue to be that party’s average 
daily production for the month of November 1971, or 


(B) if the Middle East crude is claimed in replacement of 
Libyan crude supplied by a party under a sharing pro- 
gram pursuant to paragraphs 1 and 2 above, then such 
party’s Middle East crude entitlement shall be equal to 
the net number of barrels of Libyan crude so supplied. 


The provisions of paragraph 3 of the Agreement in respect of 
the maximum obligation to supply Persian Guif crude in 1973 shall 
also be applicable in 1974. 


4. Effective 1 January 1974 in respect of Motte Bast cua 
entitlement determined under paragraph 3 above, it is agreed that 
“15 cents” shall be substituted for “10 cents” wherever such num- 
ber and word appear in paragraphs 4(a) and 4(b) of the Agree- 
ment; and it is further agreed that except for such substitution 
the rights of any Persian Gulf Producer under paragraph 4 of the 
Agreement shal! not be modified, limited, conditioned or prejudiced 
by this Supplement. 


5. It is understood that nothing contained in this Supplement 
shall obligate any party to take or refrain from \:king any action 
with reference to the Libyan Government’s dema::a for participation 
if to do so would, in its opinion, be contrary to its vital interests; 
provided however, that even if a party by taking or refraining to 
take any action forfeits any of the benefits to which it would other- 
wise be entitled, it shall not be relieved of any obligations hereunder. 


6. The Agreement shall continue in force and effect unchanged 
through December 31, 1973, and, as modified herein, shall continue 
in effect through December 31, 1974 among the parties hereto. 


This Supplement shall be deemed to have come into effect on 
November 21, 1972 among the signatory parties when John J. Mc- 
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Civy advises the parties hereto that the State Department and the 
Department of Justice have been informed of this Supplement and 


have interposed no objection. 


IN WITNESS WHEREOF, the parties have signed this Sup- 
plement this 21st day of November, 1972. 


Tilegible 
By: Illegible 


Exxon Corporation 

By: Charles J. Hedlund 
Standard Oil Co. of Calif. 

By: Ilegible 

The British Petroleum Co. Ltd. 
Illegible 

Mobil Oil Corporation 

By: W. E. Lindenmuth 


Continenta! Oil Co. 
By: John E. Kircher 


Nelson Bunker Hunt 
By: Neison Bunker Hunt 


By: 


By: 


By: 


Grace Petroleum Corp. 
By: Illegible 


Amerada Petroleum Corp. of Libya 
By: Illegible 

Gulf Oil Corporation 

By: L. A. Turner 

Marathon Oil Co. 

By: Illegible 

Occidental Petroleum Corp. 

By: John V. Clarke 


The Shell Petroleum Co. Ltd. 
By: legible 
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Notice of Motions and Motions of Certain 
Defendants to Dismiss Complaint 


(Pages JA60 to JA66) 
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United States Bistrict Court 


SOUTHERN DISTRICT CF NEW YORK 


75 Civ. 1160 EW 


NELSON BUNKER HUNT, 
Plaintiff, 
—against— 


Mos Or. CoRPORATION, TEXACO, INC., STANDARD Ol COMPANY OF 
CALIFORNIA, THE BRITISH PETROLEUM COMPANY, LTD., SHELL 
PETROLEUM COMPANY, LTD., EXXON CORPORATION, GULF OIL 
CORPORATION, OCCIDENTAL PETROLEUM CORPORATION, GRACE PE- 
TROLEUM CORPORATION, AND GELSENBERG AG, 

Defendants. 


NOTICE OF MOTIONS 


TO: Jay H. Topkis, Esq. 
Daniel P. Levitt, Esq. 
Anthony M. Radice, Esq. 
Paul, Weiss, Rifkind, Wharton 
& Garrison 
345 Park Avenue 
New York, New York 10022 


Philip Hirschkop & Associates, Ltd. 
P.O. Box 1226 
Alexandria, Virginia 22313 


Attorneys for Plaintiff 


PLEASE TAKE NOTICE that on Tuesday, June 3, 1975, at 
2:15 p.m., or as soon thereafter as counsel may be heard, the under- 
signed defendants shall bring on for hearing in Room 706 before 
the Honorable Edward Weinfeld in the United States Court House 
at New York, New York, the attached Motions To Dismiss Com- 
plaint pursuant to Rule 12(b)(1) and (6) of the Federal Rules 
of Civil Procedure and the Alternative Motion For Stay Of The 
Fourth Claim Pending Arbitration pursuant to Section 3 of the 
Federal Arbitration Act, 9 U.S.C. § 3. 


In connection with these motions, the undersigned defendants 
rely upon the complaint filed herein with the attached Libyan Pro- 
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ducers’ Agreement and related amendments and supplements (set 
forth in the Appendix filed herewith), as well as upon the supporting 


memorandum filed herewith. 


Howrey, SIMON, BAKER & MURCHISON 
1730 Pennsylvania Avenue, N.W. 
Washington, D. C. 20006 


Lorp, Day & LorD. 
25 Broadway 
New York, New York 10004 


PILLSBURY, MADISON & SUTRO 
225 Bush Street 
San Francisco, California 94104 


SHEA, GOULD, CLIMENKO & KRAMER 
330 Madison Avenue 
New York, New York 10017 


Respectfully submitted, 


J. EDWARD FOWLER 
RICHARD H. ZAM 
S. J. Bmp 
Mobil Oil Corporation 
150 East 42nd Street 
New York, New York 10017 
212/883-4318 


EDWARD F. HOWREY 

A. DUNCAN WHITAKER 

MARK D. WEGENER 
1730 Pennsylvania Avenue, N.W. 
Washington, D. C. 20006 
202/872-8800 


Attorneys for Defendant 
Mebil Oil Corporation 


GORDON B. SPIVACK 
JOHN W. CASTLES, 3D 
Harry G. SKLARSKY 
Davip H. MARKS 
CAROLYN ELLIS 
25 Broadway 
New York, New York 10004 
212/344-8480 


TURNER H. MCBAINE 

WALLACE L. KAAPCKE 

THOMAS E. HAVEN 
225 Bush Street 
San Francisco, California 94104 
415/983-1000 


Attorneys for Defendant 
Standard Oil Company of California 


Bruce A. HECKER 

JOSEPH FERRARO 
330 Madison Avenue 
New York, New York 10017 
212/661-3200 


Attorneys for Defendant 
The British Petroleum Company Limited 


SULLIVAN & CROMWELL 
48 Wall Street 
New York, New York 10005 


PHILLIPS, NIZER, BENJAMIN, KRIM 
& BALLON 
40 West 57th Street 
New York, New York 10019 


May 15, 1975 


3 


ROBERT MACCRATE 

Robert M. Oscoop 

BARBARA A. MENTZ 
48 Wall Street 
New ‘ork, New York 10005 
212/952-8100 


Attorneys for Defendant 
Exxon Corporation 


FRANK W. MorGan 

FRANK R. O'HARA 
Gulf Oil Corporation 
Gulf Building, Room 3225 
Pittsburgh, Pennsylvania 15230 
412/391-2400 


Attorneys for Defendant 
Gulf Oil Corporation 


Louis NIZER 

WALTER S. BECK 
40 West 57th Street 
New York, New York 10019 
212/977-9706 


Attorneys for Defendant 
Occidental Petroleum Corporation 


LEO LARKIN 

Morris HANDEL 
Grace Petroleum Corporation 
1114 Avenue of the Americas 
New York, New York 10036 
212/764-5555 


Attorneys for Defendant 
Grace Petroleum Corporation 


By /s/ Richard H. Zahm 


RICHARD H. ZAHM 
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SoUTHERN DISTRICT OF NEW YorK 


—— 


75 Civ. 1160 EW 


NELSON BUNKER HUNT, 


Plaintiff, 
—against— 


Mosit Or, CorPoRATION, TEXACO, INC., STANDARD Om, COMPANY OF 
CALIFORNIA, THE BRITISH PETROLEUM CoMPANY, LTD., SHELL 
PETROLEUM COMPANY, Lrp., EXXON CORPORATION, GULF OIL 
CORPORATION, OCCIDENTAL PETROLEUM CORPORATION, GRACE PE- 
TROLEUM CORPORATION, AND GELSENBERG AG, 

Defendants. 


MOTIONS OF CERTAIN DEFENDANTS TO DISMISS Ct AINT 
AND ALTERNATIVE MOTION FOR STAY OF 
THE FOURTH CLAIM PENDING ARBITRATION 


The undersigned defendants hereby make the following motions 
to dismiss the several claims of the complaint herein pursuant to 
Rule 12(b) (1) and (6) of the Federal Rules of Civil Procedure: 


I. Motion .o Dismiss the antitrust claims in the First, Second 
and Third Claims for failure to state claims upon which relief may 
be granted and for lack of subject matter jurisdiction, on the follow- 
ing grounds: 


(1) Plaintiff was not within the target area of the alleged 
acts of the defendants; 


(2) The necessary and direct causal connection between the 
alleged acts of defendants and the alleged injury to the plaintiff 
is lacking; 

(3) Plaintiff cannot recover where the alleged injury, as here, 
is caused by the actions of a foreign government acting in its 
sovereign capacity; 

(4) The collective activities of the defendants were undertaken 
to respond to actions by the Libyan government and other oil pro- 
ducing countries in the Persian Gulf and, therefore, are not within 
the scope of the antitrust laws; and furtlermore such activities of 
defendants were undertaken with the approval of the State De- 
partment of the United States and without objection from the De- 
partment of Justice which was fully advised; 


i) 
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(5) Pleintif is not entitled to recover under the antitrust 
laws for allegei acts of defendants which, at most, constitute 
alleged breaches of an agreement ic which plaintiff was a party and 
from which plaintiff has be: ca substantially; 


(6) Conclusory staiemer.ts that the defendants conspired—with- 
out specific allegations of supporting facts—do not state a cause 
of action under the Sherman Act; 


In addition as to the First Claim: 


(7) The pre-existing customer clause challenged in the First 
Claim is an arrangement ancillary to the Libyan Producers’ Agree- 
ment and reasonably related to its lawful objective which imple- 
mented the risk-sharing arrangement for the benefit of plaintiff 
and others and, as such, does not constitute an unlawful alloca- 
tion of customers or division of territories prohibited by the anti- 
trust laws; 


(8) The First Claim fails to allege that defendants engaged 
in any concerted action to require plaintiff to sell crude oil at 
“distress prices” ; 

In addition as to the Second Claim: 


(9) The defendants’ alleged failure to supply plaintiff with 
crude oil as charged in the Second Claim is, at best, a question of 
the possible breach of the Libyan Producers’ Agreement which 
expressiy fixes the maximum damages for failure to furnish oil, 
ed under settled law such a claim does not constitute an illegal 

ted refusal to deal cognizable under the antitrust laws; and 


in addition as to the Third Claim: 


(10) The nationalization and consequent loss of plaintiff’s con- 
cession in Libya alleged in the Third Claim is admitted to have 
resulted directly from plaintiff’s own conduct and actions by the 
Libyan government and not from conduct of the defendants. 


II. Motion te Dismiss or Strike (or for the entry of a partial 
summary judginent) the claim for actual damages in the Fourth 
Claim of the complaint on the ground that the amount of damages, 
if any, recoverable for the alleged breach of the Libyan Producers’ 
Agreement is determined and limited by (a) the liquidated damages 
provision in paragraph 9(c) of the Agreement with respect to any 
obligation to supply Libyan oil; and (b) by the option provision 
in paragraph 4 of the Agreement providing for the payment of a 
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per barrel sum of cash in lieu of oil with respect to any obligation 
to supply Persian Gulf oil; and all that remains to be adjudicated, 
either by the Court or by arbitration, is the number of barrels of 
oil, if any, plaintiff was entitled to receive but did not receive under 
the Agreement. 


In the alternative, defendants move the Court, pursuant to Sec- 
tion 3 of the Federal Arbitration Act, 9 U.S.C. § 3, for an order 
staying all proceedings under the Fourth Clain pending arbitration 
of the breach of contract alleged therein, in accordance with the 
terms of paragraph 9(d) of the Libyan Producers’ Agreement ex- 
pressly providing for the arbitration of any controversy or claim 
arising out of or relating to the Agreement or any breach thereof. 


In connection with these motions, the undersigned defendants 
rely upon the complaint filed herein with the attached Libyan Pro- 
ducers’ Agreement and related amendments and supplements (set 
forth in the Appendix filed herewith), as well as upon the supporting 
memorandum filed herewith. 


Respectfully submitted, 
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Opinion of Weinfeld, D.J., Dated November 5, 1975 


(Pages JA68 to JA109) 


EDWARD WEINFELD, D. J. 


Certain defendants (Mobil Oil Corporation, 
| Texaco, Inc., Standard Oil Company of California, The 
British Petroleum Company, Ltd., Exxon Corporation, Gulf 
Oil Corporation, Occidental Petroleum Corporation, Grace 
Petroleum Corporation), excepting only defendants Shell 
Petroleum Company, Ltd. and Gelsenberg Wes. move to dis=- 
miss the first, second and third claims of the complaint, 


encompassing all of plaintiff's antitrust charges, for lack 


of subject matter jurisdiction and for failure to state 


' 
| 
: 
1 
, 


claims upon which relief can be granted, pursuant to Rule 
(2) : 
12 (b) (1) and (6) of the Federal Rules of Civil Procedure. 
(1) The defendant Gelsenberg AG moved to dismiss the complaint 
for lack of in personam jurisdiction and for lack of prop- 
er service of process, which motion was denied. 


. 


The precise basis for the claim of lack of subject matter 
jurisdiction is not altogether clearly articulated by the 
defendants. Upon argument of the motion, counsel for de- 
fendants stated that both branches of the instant motion 
would be treated the same, to wit, as "failure to state a 
claim." In any event, the defendants' challenge for lack 
of subject matter jurisdiction is without substance. As 
the Court of Appeals indicated recently, in Brault v. 

Town of Milton, Docket No. 74-2370 (2d Cir., Aug. 22.. i873) 5 
"{[sJince plaintiff [has] drawn {his} complaint so as to seek 
recovery under the . . . laws of the United States, this 
court has jurisdiction to hear the case, even if the com- 
plaint ultimately fails to state a claim." In Baker v. 
Carr, 369 U.S. 186, 199 (1962), the Supreme Court held that 


Na eee tartd Meeeee 
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The defendants also move to dismiss the fourth claim, 
which alleges a breach of contract, or for partial summary 


judgment thereon; alternatively, they seek an order pursu- 
(3) 
ant to section 3 of the Federal Arbitration Act staying 


all proceedings unde the fourth claim pending arbitration 


a | 


thereof. 


2 


At the outset a preliminary observation is in 
order. The defendants’ motion to dismiss is based solely 
upon the alleged deficiencies of plaintiff's complaint, to 


‘which is attached an agreement of the parties and related 


amendments and supplements. The movants, however, insome= 


‘what discursive fashion, have directed part of heir argu- 
ment to thé merits of plaintiff's claims. This makes BIA 


necessary to state, what ordinarily is accepted as hoxrnbook 


footnote 2 cont'd 


such a suit may be dismissed for want of jurisdiction 
of the subject matter only if the alleged claim under 


the federal statute is "'so attenuated and unsubstantial 

as to be absolutely devoid of merit’ . ..- or ‘frivolous.’ 
" The plaintiff's complaint here does not fall with- 
in this narrow exception to the rule, originating in Bell 


v. Hood, 327 U.S. 678, 682 (1946), that "(4 ]urisdiction 
. is not defeated ... by the possibility that the 


. e 


averments might fail to state a cause of action on which 


petitioners could actually recover." 


(3) 3 U.S.C. § 3. 


eh 8S, 
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law, that the merits of the claims set forth in the com- 
plaint are not at issue; that the allegations of the com- 
plaint are assumed to be true for the purposes of this 


(4) 


motion; further, that a complaint should not be dis- 


——— 


“y is 


missed unless “it e, Dears beyond doubt that the plaintiff 

can prove no set of facts in support of his claim which 

would entitle him to cee - ; 

THE ANTITRUST CLAIMS 
Plaintiff Hunt, who was engaged in oil produc- 

tion in Libya under a government concession, alleges three 

claims oe weetReen of the antitrust laws by the defendants. 

broad outline, he charges that prior to and in the course 
of cooperative efforts by plaintiff and defendants to deal , 
' with increasingly aggressive oil producing countries, de- 

fendants combined and conspired in violation of section 1 rot 


(6) : 


of the Sherman Act and section 73 of the Wilson Tariff 


(4) California Motor Transp. Co. v. Trucking Unlimited, 404 
U.S. 508, 515-16 (1972); Walker Process Equip., Inc. v. : 
Food Mach. & Chem. Corp., 382 U.S. 172, 174-75 (1965). + 


(5) Conley v. Gibson, 355 U.S. 41, 45-46 (1957), reaff'd, 
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). See also 
Prudential Ins. Co. of America v. Insurance Agents' Int'l 
Union (AFL-CIO), 169 F. Supp. 534, 536 (S.D.N.¥. 1959). 


(6) 15 U.S.c. § l. This section reads as follows: 
"Every contract, combination .. . or conspiracy, in 
restraint of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal." 


3. 


Act: 
JA T1 


Claim 1: to impose wnlawful customer and market. 


restrictions upon him by insisting he enter into an agree~ 
ment, thereafter enforced, which limited the resale of 
Persian Gulf oil supplied to him by defendants only to his 
preexisting Western Hemisphere and European customers. . 

Claim 2: to group boycott plaintiff by ectiecsaue 
ly refusing to deliver to him some ninety miklion barrels 
of oil rightfully due him under that agreement. 

Claim 3: to use the agreement between the parties, 
as amended and extended, and their consequent control over 
the course of Libyan negotiations, to promote certain de- 
fendants' Persian Gulf interests at the expense of plaintiff 
and, ultimately, to dectroy plaintiff by preventing him from 
reaching any agreement with the Libyan government, which 


course of action led to plaintiff's nationalization and 


elimination from competition as a producer of Libyan oil. 


° 


(7} 15 U.S.C. § 8 This section reads as follows: 

"Every combination, conspiracy, trust, agreement, or 
contract is declared te be contrary to public policy, 
illegal and void when the same is made py or between two 
or more persons or corporations, either of whom, as agent 
or principal, is engaged in importing any article from 
any foreign country into the United States, and when such 
combination, conspiracy, trust, agreement, or contract 
is intended to operate in restraint of lawful trade, or 
free competition in lawful trade or commerce ... -" 


4. 


opie 


Such concerted misuse of the parties" agreement was al- 

legedly the continuance of an already existing conspiracy 
(8) 

on the part of the defendant seven major oil companies 


to eliminate plaintiff and other Libyan independents as 


a 
competitors. 


ve 


Preliminary to a detailed consideration of the 


. 


defendants' challenge to these claims, a brief reference 
is desirable to the extended factual backgrotind against 
which the claims are alleged. The plaintiff's charges 

center about eet production in two areas, Libya and the 


Persian Gulf. Libya and the other oil producing countries 


are members of the Organization of Petroleum Exporting 


- 


Countries ("OPEC"). The seven majors are vertically inte- 


(9) 


grated. Six of the seven produce oil in both areas, 


but the Persian Gulf fields are far more significant to 
them since this area contains ten times the oil in Libya. 


Plaintiff was a non-integrated independent producer who 


et A te ee ER TRE MCU Fes nee 

(8) Mobil Oil Corporation, Exxon Corporation, Shell Petroleum 
Company, Ltd., Texaco, Inc., Standard Oil Company of 
California, The British Petroleum Company, Ltd. and Gulf 


Oil Corporation. 


(9) Their functions include the exploration for and production 
of crude oil, the refining of crude oil, the transportation 
of crude oil and of refined petroleum products, and the 
marketing of refined petroleum products. 
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operated in Libya at exploration and production levels. 
Other ontebendant producers of oil in Libya were Occidental 
Petroleum Corporation, Gelsenberg AG, a West German cor pora- 
tion, and Grace Petroleum Corporation, also named herein as 


defendants. 


Plaintiff alleges that as production of oil in 


Libya by him and other independents increased substantially, 
the domination by the seven majors of world ‘pide in crude 
oil was threatened, and that as the non-majors expanded 
their share of Libyan production, attempts were made as 
early as 1965 by one or more majors to eliminate cost ad- 


vantages enjoyed by the non-majors' fast increasing Libyan 


production over the majors' Persian Gulf production. 


in late 1969 Libya threateningly demanded changes 
\ 

in existing agreements with oil companies operating in 
Libya which increased the government's share or "take" in 
these companies’ profits from such oil production. Libya's 
success in enforcing such terms in its 1970 agreements with 
all Libyan producers prompted the Persian Gulf countries to 
make similar demands on the companies anexukine in their 


territories. Following formulation of these Persian Gulf 


6. 
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demands in December 1970, Libya, early in January 1971, 
despite recently concluded agreements, demanded new price 
and tax increases, particularly from plaintiff Hunt and 

from defendant Occidental, and gave them until January 16, 
1971 to accept thes | “non-negotiable demands." Fearing a 
continuation of this pattern of escalating demands by Libya 
and then by Persian Gulf countries (“leapfrogging," as the 
parties term it), executives of the seven majors met secret- 


ly in January 1971 to concert their response to the latest 


demands of Libya, OPEC and the Persian Gulf members of OPEC. 


‘Originally, the seven majors did not include 
plaintiff or any of the other Libyan independents in their 
conferences or plans to present a united front in resisting 
the demands of the oil producing countries, although their 
immediate concern was the prospect of escalation of Persian 
Gulf countries' demands if either Hunt or Occidental agreed 
to Libya's new terms. The seven majors sought a clearance 
letter from the Department of are the Department 


insisted upon the inclusion of the independent Libyan oil 


‘producers as a condition of stating it had no present in- 


tention to bring an enforcement proceeding under the anti- 


trust laws by reason of the contemplated concert of action 


7. 
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by the seven majors. banbiesed alleges that for this rea- 
son he and the other independents were belatedly invited 

to participate in the sessions. Plaintiff further alleges 
that another purpose of the seven majors in admitting Hunt 
and the other Libyan producers to their meetings “a to 
obtain control over them in order to prevent any of them 
from accepting any terms laid down by Libya which eidne set 
an undesirable precedent for negotiations with the Persian 
Gulf countries, where the seven majors had their principal 
interest, or from otherwise acting in conflict with the in- 


tere ts of the seven majors. 


Hunt alleges that at these meetings the parties 
resolved to present a united front in dealing with Libya 
and the other OPEC countries and despite his objections to 
some of the key features of the proposed: agreement, he ac- 
quiesced based upon assurances by the sitchin that they 
would support him by supplying him with oil if his own 
supply were cut off by Libya. In any event, plaintiff and 
the defendants reached an agreement on January ES 4. LOT, 
referred to as the Libyan Producers' Agreement (the “Agree- 


ment"), which is at the core of this Litigation. 


JA 76 
The clear purpose of the Agreement, acknowledged 


ie: 


by all the parties, was to deal collectively with the de- 
mands of Libya and the other oil producing countries. Each ’ 
party to the Agreement declared his or its intention not 


to make any agreement or offer of agreement with the Libyan 


al we 


government with respect to the “government take" of crude 

oil without the consent of the other parties, and to en- 

deavor before making any agreement with the Libyan govern- 

ment to include a requirement that the Libyan government 
(10) 

deal with the other concessionaires on comparable terms. 

A principal feature of the Agreement was its 
"sharing" provision. In general, the Agreement provided 


that if a party's crude oil production in Libya was cut 


back as a result of government action, all other parties a] 


would share in such cut back as provided’ in the Agreement. . 


‘ 

And if there was insufficient Libyan oil to meet the con- i 
tractual obligations due to restrictions or shut down by Fi ‘“ 

tue Libyan government, those parties with Persian Gulf 
production would supply the Libyan producers who were cut 
(10) However, ¢ 1 of the Agreenent provides: ““ [NJ othing oi iey le : 

shall obligate any company to take or refrain from taking 


any action if to do so would,in its opinion, be contrary 
to its vital interests." 


9. 


gn 4 


back with Persian Gulf oil at cost. However, this obli- 
gation was limited to supply such Persian Gulf oil only 
to meet commitments to preexisting European and Western 
Hemisphere NG, Plaintiff Hunt had three such 


customers at that time, all of whom were signatories to 


the Agreement, and two of whom were among the seven .iajors 


{Exxon and Shell). > 


Plaintiff alleges that despite his~objections 
to certain _—_— of the Agreement, particularly to the 
preexisting customer and market restriction clause, he 
signed the Agreement for a number of reasons: the pressure 
of the January 16 deadline set by Libya for response to its ~- 
latest "non-negotiable" demands; the fact that pan are 
wide and OPEC-wide negotiations were preferable to indtoidun’ 
negotiations with Libya; a misplaced confidence in the good 


faith and expressed intention of the other parties, and the 
(12) 


ee ee 


— oes 


fear that he would be boycotted if he refused to sign. 


(11) This preexisting customer provision did not apply to 
any Libyan oil supplied to a producer who had been cut 
back. 


Plaintiff's consent to and participation in the Agree- 
ment of which he now complains does not prevent him from 
seeking the protection of the antitrust laws since the 
Supreme Court has held that "the doctrine of in pari 


10. 
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THE FIRST ANTITRUST CLAIM 


(a) The preexisting customer provision. 


Plaintiff Hunt in essence charges that defend- 
ants, horizontal cc wetitors of each other and of Hunt, 
violated the ren laws by the provision of the Agree- 
ment that imposed upon hima restriction against ~ ee 
of Persian Gulf oil to any other than a preexisting European 
or Western Hemisphere customer, with the purpose and in- 
tended effect of foreclosing him from competing with defend- s, 


ants for new customers or in new markets. He further charges 


ne ermicngne 


that he was the only party to the Agreement without refining 


capacity of his own, which the parties knew; that he had 


oI UE Mapes + 


eee 
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Se, 


only three eligible or preexisting customers, all of whom 


eee Se 


were parties to the Agreement; that the effect of confining 


cw menatigad phwearees 


him to those customers was not only to foreclose him from 


seeking new customers wherever located, but also to enable 
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the three to deal'with him free from competitive forces 
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footnote 12 cont'd 


delicto ... is not to be recognized as a defense to 
an antitrust action." Perma Life Mufflers, Inc. ve 
International Parts Corp., 392 u.S. 134, 140 (1968). 
See also Trebuhs Realty v. News Syndicate Co-, 107 

F. Supp. 595, 599-601 (S.D.N.Y. 1952). 
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and thus to extract from him wholly uncompetitive prices. 
Plaintiff contends that as a result of these acts and 
conduct of the defendants he sustained a loss of many 


millions of dollars. 


On its face plaintiff's charge that the customer 
and market restrictions contained in the Agreement consti- 


tuted a per se violation of the Sherman Act and the Wilson 


Tariff Act appears to be of substance under the Supreme 


(13) 
| Court decisions in United States v. Arnold, Schwinn & (0. 
| (14) 
| and United States v. Topco Associates, Inc. In sum, 


plaintiff's position is that no matter how well intentioned 
and whatever the defendants’ motivation in seeking to pro- 


tect themselves against the ever increasing demands of the 


mee 3 “ 
era athanan e yore 


oil producing countries, the provision of the Agreement 


wpa repens 


which restricted plaintiff to preexisting customers and geo- 
graphical territories, innefrect,,.a deputation of customers 
tc whom and where he could sell crude oil, constituted a 

per se violation which forecloses application of the rule 


(15) 
of reason. 


“ Pk AON ORE TERE Ne. EY OTE RENE RA 


rn ns an 
(13) 388 U.S. 365, 382 (1967). 
(14) 405 U.S. 596, 607-11 (1972). 


(15) C£. United States v. Topco Associates, Ince, 405 (DiS. 
596, 607-11 (1972). 


| 
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However, the defendants challenge the very 
foundation of this antitrust claim by raising the 
threshold question of whether the agreement to provide 
Persian Gulf oil to the parties whose supply was cut off 
by Libya was truly an agreement for the sale and purchase 
of oil, or whether it was in effect an insurance or risk 
allocation mechanism which by its very nature did saint — 
tail a restraint of trade subject to the antitrust laws. 
Among other matters, they argue that the preexisting cus- 
tomer clause under which oil was supplied to plaintiff was 
not an agreement to buy or sell, but rather “a sharing in 
the loss arrangement," of special benefit to plaintiff, 
since he was one of the most vulnerable of the parties to 
attack by Libya. Accordingly, defendants contend that the 
preexisting customer clause attached to the oil supply pro- 


vision is beyond the proscription of the Sherman Act. 


Whatever the force of this contention, it goes to the merits 
of the parties' respective positions. “Thus the issue is not 


one to be decided on a motion to dismiss, since its resolu- 


tion requires an interpretation of the contract and the 
(16) 
circumstances surrounding its execution. 


EAR Ae irene CT rae Re = re eter 
(16) Pekar v. Local Union No. 181 of the International Union 


of United Brewery, Flour, Cereal, Soft Drink and 
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A matter of significance which would have to 
be considered is the so-called option to the Persian Gulf 
suppliers to pay cash in lieu of supplying oil. Under 
this provision, upon its face, the Persian Guif producers 
who were “obligated to supply but [have] not supplied" 


such oil were permitted to pay cash to those Libyan pro- 
(17) : 
ducers whose supply had been cut off. However, as 


the court noted at the argument of the motion to dismiss, 


this option provision “is rather clear except for one item 
(18) 
at the end," which reads: "[EJach of the Persian Gulf 
Producers Parties states its present intention is to supply 
Persian Gulf crude oil in discharge of its obligaticns under 


paragraphs 2(e) and 3." When questioned upon argument as to 


footnote 16 cont'd 


Distillery Workers of America, AFL-CIO, 311 F.2d 628, 
636 (6th Cir. 1962); Machen v. Johansson, 174 F. Supp. 
$22, 527 (S.D.N.Y. 1959); Farrand Optical Co. v. United 
States, 107 F. Supp. 93, 96 (S.D.N.Y. 1952). 


(17) Paragraph 4 of the Agreement provides in pertinent part: 
"In respect of each barrel of Persian Gulf crude oil 

a party is obligated to supply but has not supplied under 

paragraph 2(e) or 3: 

(a) Such party shall have the option to elect to pay 10 
cents; provided if such option is elected it shall 
apply pro rata as to every party to whom such 
Persian Gulf Producing Party has such an obligation.” 


(18) Transcript of hearing, July 15, 1975, 79. 
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the meaning of that provision of the contract, counsel 
for the movants replied that it "has no meaning except | 
an expression of intention which they {the Persian Gulf 
suppliers] were free to ignore at any time." Presumably 
its inclusion had some kaa te, otherwise if the Persian 
Gulf producers had "no present intention . . - to supply 
Persian Gulf crude oil in discharge" of their obligations, 
(20) 
a substantial question of fraud may come into play. 
The plaintiff, in the light of this and other 
provisions and circumstances surrounding the eden of 
the Agreement, disputes defendants' position that the has 


parties intended the option to pay cash to be a complete 


alternative, unlimited in scope or duration, to supplying 


oil. Apart from these contentions, plaintiff points to 
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to the fact that the supply clause also provides that the 
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exercise of the option must apply pro rata to every party 


sci tseachtain emai : 

(19) National Equip. Rental Ltd. v. Reagin, 338 F.2d 759, 
762-63 (2d Cir. 1964). See also Hanley v. James McHugh 
Const. Co., 444 F.2d 1006, 1009 (7th Cir. 1971); United 
States v. N.A. Degerstrom, Inc., 408 F.2d 1130, 1133 (9th 


Cir. 1969). 


= a eee Meee rere: 


(20) Deyo v. Hudson, 225 N.Y. 602, 611-12 (1919); Adams v. 
Gillig, 199 N.Y. 314, 319-22 (1910). See also Schenley 
Distillers Corp. v. Renken, 34 F. Supp. 678, 680-82 
- (E.D.S.C. 1940); Terris v. Cumminskey, Ll A,D.2d 259, 
261 (3d Dep't 1960); Sabo v. Delman, 3 N.¥.2a 155, 160 


(1957). 


fe 


to whom the Persian Gulf parties owe oil, vd if Tiny 
supplied oil to one obligee, they were without power to 
enforce a cash option provision against another obligee. 
Moreover, the payment of cash instead of supplying oil 
could, in the instance of the plaintiff, whose supply of 
Libyan oil was completely cut off, effectively eliminate 
him as a competitor in the crude oii market. sith, At 
defendants' contention that the plaintiff's first claim 
is beyond the reach of the antitrust laws involves ques- 
tions of fact which cannot be resolved on a motion to dis- 
(21) 

miss for failure to state a claim. 

The defendants, assuming arguendo that the 
Agreement at issue is covered by the Sherman dite g eaten 


a further attack upon plaintiff's first claim (as well as 


his other antitrust claims) upon a variety of grounds. 


1 


(b) The "target area" argument. 


Preliminarily, defendants urge that plaintiff 


lacks standing to raise any of his antitrust claims because 


(21) Wolman v. Tose, 467 F.2d 29, 35 (4th Cir. 1972); Wilshire 
Oil Co. of Texas v. Riffe, 409 F.2d 1277, 1284 (10th Gir. 
1969); Zell Ins. Agency, Inc. v. Guaranty Security Ins. 
Co., 399 F.24a 147, 148-49 (Sth Cir. 1958); Dobson v. 
Masonite Corp., 359 F.2d 921, 923-24 (5th Cir. 1966). 
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ne cannot, as required by the court in Billy Baxter, Inc. 
(22 ) 
ve The Coca-Cola Company, "allege a causative link to 


his injury which is ‘direct’ rather than ‘incidental’ or 


which indicates that his business or property was in the 


"target area’ of the defendant's illegal act." 


In view of the fact that plaintiff was in,direct 
. (23) 
competition with the defendants, their contention is 


- 


somewhat difficult to understand. To equate plaintiff's 
position to one whose alleged injury could be regarded 
only as "remote," “incidental” or "consequential" rather 


(24) 
than "direct" is to disregard the reality of the rela- 


sewne: nome + em ee mee 


tionship of the parties and the allegations of the complaint. 
: i 


(22) 431 F.2d 183, 187 (2d Cir. 1970), cert. denied, 401 U.S. 
S23 (1971). 


Lee cet ta aah Lanes rar = Derwe biee i 


A 


(23) Cf. Calderone Enterprises Corp. v. United Artists Theatre 
Circuit, Inc., 454 F.2d 1292, 1295 (2d Cir. 1971), cert. ‘rt 
denied, 406 U.S. 930 (1972), where our Court of Appeals ha 
stated: "this court has committed itself to the prin- AG 
ciple that in order to have ‘standing’ to sue for treble ae ‘ 
damages under § 4 of the Clayton Act, a person must be “a ; 
within the ‘target area' of the alleged antitrust con- Ag 
spiracy, i.e., a person against whom the Cine PLEary was 


aimed, such as a competitor of the persons sued. s 
(emphasis supplied.) a 


gc 


(24) Cf. Data Digests, Inc. v. Standard & Poor's Corp., 43 4 
F.R.D. 386, 387 (S.D.N.Y. 1967). 8 


17. 


JA 85 


It is true, as defendants argue, that the “target" or 
objective of the collective efforts of the defendants 
was not the plaintiff, but rather the oil producing 
countries, as manifested by defendants’ united front. 
However, plaintiff certainly was within the “target area" 
of the oil supply provision of their agreement, which is 
the crux of his first cause of action. Indeed, ee 
to his claim, as a competitor he was in the direct line 
of fire. Specifically, under his version of the facts, 
plaintiff charges that the preexisting customer clause was 
imposed not. only over his protest, but was intentionally 
directed toward him for the very purpose of impairing his 
existing relationship with his customers and eliminating 
him from competition, causing him direct losses. Since 
plaintiff was not merely “incidentally” or "remotely" 
affected by this provision of the Libyan Producers' Agree- 
ment, as, for instance, one of his customers or creditors 
might have been, the defendants’ reliarice upon the recent- 
ly decided Long —— Lighting Company v. Standard Oil 
Company of California and Consolidated Edison Company of 
2 
New York v. Standard Oil Company of sR), iy is 
(25) Docket Nos. 75-7177, 75-7178 (2d Cir., Aug. 22, 1975). 
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misplaced. 


Defendants' related attack for lack of direct 
causal connection between their alleged unlawful conduct 
and plaintiff's claimed injury Likewise must fail. Apart 
from the fact that the complaint does plead, in instance 
after instance, that plaintiff was damaged in that the ‘icin 
existing customer restriction foreclosed him from new cus-— 
tomer and geographical markets, he charges that his exist~ 
ing customers, aided by other defendants and as part of 
their conspiratorial purpose, exploited the restrictions 
to force uncompetitive prices upon him, causing him to 
sustain losses in the millions. In any event, as this 
court has held, "the causation issue should not be re- 


(26) 
solved at this [pleading] stage of the action." 
(c) The alleged inapplicability of 
the antitrust laws. 


Ene a2heit: se 


Here the defendants contend that the antitrust 


laws were never intended to apply to American companies 

in their dealings with a foreign government acting in ats 

sovereign capacity. They rely upon the doctrine originally 

“csi eaemanstincesiciaseninciamiaomtsene sctndueaaetins 

(26) Data Digests v. Standard & Poor's Corp., 43 F.R.D. 386, 
388 (S.D.N.Y. 1967). 
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articulated in Eastern Railroad Presidents Conference v. 
(27) 
Noerr Motor Freight, Inc.-, and further elucidated in 
(28) 


United Mine Workers of America v.- Pennington, that: 


ce 


"the Sherman Act does not prohibit two or 
more persons from associating together in 
an attempt to persuade the legislature or 
the executive to take particular action 
with respect to a law that 5; produce 
a restraint or a monopoly."“* "- 


The so-called Noerr-Pennington doctrine is founded upon 


the individual's constitutional right of petition under 

the First Amendment and upon the corresponding concern that 

the representatives in the legislatures retain access yt 

the opinions of their constituents, unhampered by collateral 
(30) gs. 

regulation. These interests are not present in plain- 

tiff'’s first claim, since his primary concern is not with 

any action on the part of defendants to procure passage OF 


enforcement of any law, but rather with the clause cf the 


Agreement which contains the customer and market restriction 


ea 
(27) 365 U.S. 127, 136 (1961). 
(28) 381 U.S. 657, 669-70 (1965). 


(29) Eastern R.R. Presidents Conference v. Noerr Motor 
Freight, Inc., 365 WS |) 127, 156 (1961). 


(30) Id. 137-38. 
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which is a strictly "private commercial activity" express- 

ly excluded from the immunity of Noerr-Pennington by the 

Court in Continental Ore Company v. Union Carbide & Carbon 
(31) 

Corporation. 


ns 


(ad) The act of state doctrine. 


Defendants also urge that plaintiff's first 
claim, as well as his two other antitrust claims, are 
foreclosed by the act of state doctrine. This doctrine 

(32) 
was originated in Underhill v. Hernandez, and precludes 
judicial inquiry into the public acts of a foreign govern- 
ment within that sovereign's own territory It is based 
on “[cJonsiderations of comity, and of the highest ex~ 


pediency,"” and particilarly on the notion that "{iJt would 


be not only offensive and unnecessary, but it would imperil 


‘ 
amicable relations between governments, and vex the 


peace of nations, to permit the sovereign acts or political 
transactions: of states to be subjected’ to the examination of 


(33) 
the legal tribunals of other states." The doctrine has 


(31) 370 u.S..690, 707 (1962). 
(32) 65 Fed. 577, 579 (2a Cir. 1895), aff'd, 168 U.S. 250 (1897). 


(33) Id. 579. 
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been held by the Supreme Court to bar a claim for anti- 


- trust injury flowing from a sovereign's acts which were 


(34) 
induced by or procured by the defendant in the action. 


However, the concept has no bearing on plaintiff's first 
claim because resolution of the issues raised thereunder 
does not in any way require an inquiry into the judgment, 


the conduct or acts of the Gibyan government, or any. alleged 

conduct by the defendants which allegedly induced action by 
(35) 

the Libyan government. Rather, 


- 


inquiry would be con- 


fined to the preexisting customer restriction contained in 
(36) 
the parties' Agreement. 


Once again, defendants, by concentrating on the 


broad purposes of the Libyan Producers' Agreement to pre-~ 
sent a united front in meeting the ever increasing demands 


of Libya and the other oil producing countries, disregard 
\ 


that plaintiff's first claim is premised entirely under the 


(34) American Banana Co. v. United Fruit Co., 213 U.S. 347, 
357-58 (1909). 


(35) C£. Occidental Pet. Corp. v. Buttes Gas & Oil Co., 331 
F. Supp. 92, 110 (C.D. Cal. 1971), ett’ per curiam, 461 
F.2d 1261 (9th Cir.), cert. denied, 409 U.S. 950 (1972). 


(36) Insofar as plaintiff's first claim raises the issue of 
the manipulation of Libyan tax laws by the seven majors, 
or any one of them, this reference is clearly for the 
purpose of setting a background and is not relied on by 
plaintiff to prove his claim of unlawful restriction of 
markets and customers. 
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particular provision of the Agreement which limits his 
resale of oil received from Persian Gulf producer de fend- 
ants to particular markets and customers. That provision 
does not involve any question of Libyan conduct. At issue 
is the restriction contained therein and not the govern- 
mental acts of a foreign sovereign. Thus, the act of 

state doctrine is unavailable on defendants’ motion’ to dis- 


miss the first claim. 


ancillar restraint" doctrine. 


(e) The _“é y 


In substance the defendants repeat and emphasize 
their contention that the Agreement, unlike the ordinary 


agreement for the purchase and sale of crude oil, was in 


effect a mutual assistance pact which served 4s protection 


for a Libyan producer whose production was cut back; that 
a preexisting customer was a condition precedent for such 
a Libyan producer to ob-ain persian Gulf oil, which measured 
the obligation of the Persian Gulf producers to supply oil 
and limited their liability thereunder - Accordingly, de~ 
fendants urge that the preexisting customer clause is 
ancillary to the Libyan producers ' Agreement and is reason~ 
ably necessary to the goals of that Agreement - This argu~ 


ment perforce acknowledges that restraints are imposed, 


23% 
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but even so, the defendants contend they are reasonable 
and immne from antitrust attack because they fall with- 
in the protection of the “ancillary restraint" doctrine. 
This concept, first articulated in United States v- 

~ (37) e 
Addyston Pipe & Ste. 1 Co., recognizes such a defense 
where the restraint is "merely ancillary to the main pur- 
pose of a lawful contract, and necessary to protect the 
covenantee in the enjoyment of the legitimate fruits of 


the contract, or to protect him from the dangers of an 


unjust use of those fruits by the other party." 


The plaintiff responds that defendants' ancillary 
restraint contention is flawed in several respects. First, 
he argues that the preexisting customer clause, with its - 
customer and territorial restraints, is unlawful per se, 
which renders the doctrine inapplicable in the light of 
United States v- Arnold, Schwinn & OS 5 Plaintiff further 


argues that the doctrine is unavailable to defendants since 


it presupposes the existence of a lawful contract. Plaintiff 


ee Tal 
(37) 85 Fed. 271, 282 (6th Cir. 1898), aff'd, 175 U.S. 211 
(1899). 


(38) 388 U.S. 365, 380-82 (1966). See United States v. Glaxo 
proun zed., 202 Fo Supp. 2, EORtt (p-28- 1969), rev'd_on 
other grounds, 410: 0.8. 52. (1973). 
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claims the Libyan Producers’ Agreement wes forced upon 
him by the seven majors in furtherance and continuance 
of a preconceived anti-competitive pur pose ana thus is 


unlawful. 


Next, he argues that even assumiis a lawful 


contract, the restraint was neither reasonable nor neces— 


sary since jt went far beyond what was required for the 
protection of the Persian Gulf producers insotar as they 
yere obligated to supply oil. The defendants contend that 
it was reasonably necessary in order to Limit the Persian 
Gulf producers ' risk as obligors under the oil supply pro 


vision. These aiffering contentions present an issue of 


fact which must await trial. 


\ 


% 


under his second claim, plaintiff alleges that 
since at least 1970 the defendants and .others engaged in 
a combination oF conspiracy in violation of the antitrust 
(39) 
jaws; that as part of their unlawful conduct, ana act- 


ing in concert, they conspired to and did withhold ninety 


million parrels of crude oil to him under the Libyan Pro- 


peer 
(39) 15 u.s.c. 58 + 8. 
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ducers' Agreement ; that they agreed to boycott him to 
deprive him of crude oil needed to fulfill his contracts 
with his customers. He further alleges that as a result 
of such group action he not only lost profits he would 
have made on the resale of the withheld oil, but aioe 

lost his existing contracts, opportunities for their re- 
newal and access to new customers and markets; and Finally 
that he was eliminated as a source of crude oil in the 


world crude oil market. 


The defendants seek dismissal of this antitrust 
claim upon the same grounds, among others, which were 


advanced against the first claim. Substantially the same 
: 


i 


analysis which required rejection of these objections 


directs a similar result as to this claim. Thus, defendants 


advance the "target area," “act of state: doctrine," and 


x 


inapplicability of the antitrust laws, as well as other 


objections. Again defendants consider the Libyan Producers’ 


Agreement only in its overall function to present a united 
front against OPEC countries, but ignore the specific pr-~ 
vision of that Agreement upon which plaintiff centers his 
charge of antitrust activity by defendants. Here plaintiff 


is contesting the defendants' use or abuse of the oil supply 
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provision as an instrument to further 2 conspiracy to 
eliminate him as a competitor. which he alleges was in 


existence before the Agreement was executed. 


Plaintiff, as in the first claim, is directly 
in the “target area" of this clause so that he has stand- 
ing to charge that defendants’ “refusal to deal" and the 
Sgroe? boycott," which also caiapannivai a breach of the 
terms of their Agreement. were with the intent and effect 
of harming him. plaintif£’s “act of state” contention and 
the jnapplicability of the antitrust laws, based upon the 

(40) 

Noerr-Pennington doctrine is as misdirected to this 
claim as it was to the first claim. consideration of the 


supply provision of the Agreement and its claimed preach 


in furtherance of the defendants' alleged purpose to elim- 


inate him as 4 competitor does not require inguiry into the 


acts of Libya OF any other foreign state. 


Defendants further contend, aS they did under 
the first claim, that the oil supply provision is not a 


contract for the sale of oil, but merely an insurance or 


(40) Eastern R.R. Presidents Conference V- Noerr Motor Freight, 
Inc., 365 ee. 1274 257 (1961); United Mine workers Of 
America V- Pennington, 391 U.S. 6357+ 669-79 (1965). 


1 AT Ae 


- - Ji 68 


mutual help mechanism which does not impose an unreason~ 


ject to antitrust at- 


able restraint and thus is not sub 


tack. But again, the validity of this contention centers 


about questions of fact as to this aspect of the Agreement. 


n a motion to dismiss 


resolution of which is foreclosed oO 


for failure to state a claim. 


. 


Defendants raise an additional objection to 


They assert that “this claim 


i 7 the second antitrust claim. 


why is one for breach of contract for failure to deliver a 
os balance of ninety million barrels of crude oil due under 
the Libyan Producers ' Agreement, which does not give rise 


n defendants ignore the is 
‘ < } 


t 


to an antitrust claim. But agai 


bese allegations of the complaint, which go much beyond 2 ve 
Per charge that each defendant reneged on its commitment to ! 
the plaintiff. The defendants ' content ion that plaintiff 
ecess to oil by action of the Livyan section 


(41) 
defendants." 


“was denied a 
ment, not the is simplistic. It is true 
that the nationalization of Hunt's concession by Libya de- 
prived him of an oil supply, but in that event the defend- 
ants agreed to supply him with Libyan oil, and if that were | 


unavailable, with Persian Gulf oil to meet commitments to ; 
t. 


nil 


oo cee timianimmeemmcnerceananae 
(41) Reply memorandum p. 7- . 
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his existing customers. Hunt's specific claim is that 


the Persian Gulf defendants, acting in concert with 
others, failed to live up to that obligation; that the 


withholding of the ninety million barrels due him was 


~ 


encompassed within he alleged conspiracy to peek 
him and eliminate him as a competitor. ; 
Whether plaintiff can support his charees ena 
show that a group boycott existed, and that its nature 
and extent was such as to constitute a violation of the 


Sherman Act, presents an issue of fact, the resolution 


of which must await another day. 


For all the above reasons, the defendants‘ 
motion to dismiss the first and second claims must be 


denied. 
THE THIRD ANTITRUST CLAIM S 


tn this instance, too, plaintiff alleges that 
at least a eikibe 1970 the seven majors, along with others, 
named and unnamed, conspired or combined in violation of 
the Sherman Act and Wilson Tariff Act to preserve the 
competitive advantage of Persian Gulf crude oil relative 


to that of Libyan crude oil and to diminish competition 
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from Libyan oil producers; that to effect this purpose 


they conspired to prevent plaintiff Hunt and other Libyan 
producers from reaching an agreement with the Libyan 
government inconsistent with this competitive advantage; 
that in furtherance thereof, after obtaining Hunt's con- 
pent to the Libyan Producers' Agreement, which contemplated 
united front negotiations with Libya and other OPEC countries, 
the seven majors abandoned the agreed upon collective policy 
and manipulated the course of the Libyan negotiations so 4s 
to advance their own interests to the detriment of Hunt; 

and generally that the defendants deliberately pursued a 
course of action which led to the nationalization of Hunt's 
concession in Libya and his elimination as 4 Libyan crude 


oil producer. 


In the light of plaintiff's aforesaid charges, 
the defendants ' "act of state" plea rests On a solid founda- 
tion. The manipulative course of conduct attributed to the 
seven majors following the signing of the Libyan Producers '* 
Agreement centers about negotiations and dealings with, and 
action thereafter taken by, the Libyan government. Hunt. 
charges that in consequence he was forced to enter into ar 


rangements with the Libyan government that were detrimental 
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to him and beneficial to the seven majors; his personnel 


were evicted by Libya from the Sarir Field upon his re- 


fusal, induced by the seven majors, to market British 
(42) 


Petrcleum's production from its half of the Sarir Field 


which Libya had nationalized; his oil production was cut 


his right to produce and ex- 


following his resistance, again 


back fifty per cent by Libya; 


based upon defendants’ inducement, to Libya 's- demand for 


increased equity participation in his interests in Sarir; 


finally, all his assets were nationalized by Libya. The 


aforesaid claimed consequences of defendants’ manipulative 


course of action all involve acts of the Libyan government 


which appear to be within the proscription of the act of 


state doctrine. 


* 


But Hunt seeks to avoid the impact 6£ this 


doctrine upon several grounds. First, he argues the third 


claim “challenges no act by the Libyan -government, and does 


not ask this Court to sit in judgment on the acts of a 
the wrong done to Hunt was 


sovereign state. As pleaded, 


caused prior to any act by the Libyan government , for it 


was caused when the defendants entered into a conspiracy 


ee es 
(42) Hunt had the concession on the other half. 
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to advance their own Persian Gulf interests at his ex- 

pense and toe eliminate him from the industry." Although 

4t may be, as plaintiff asserts, that the alleged con- 
spiracy originated late in 1970, the acts ana conduct of 

the defendants in furtherance thereof were secant af- 

ter the signing of the Agreement in January 1971. True, 
inquiry may be properly directed to the acts and sontnct 

of the seven majors and their codefendants, allegedly con- 
stituting their manipulative course of action. But the mat- 
ter does not end there. T9 establish his claim plaintiff 
would have to show that such acts and conduct were 4 material 


43) 


cause of his alleged damage; that but for defendants ' 


conspiratorial manipulative activities the Libyan government 


tavelelan vey 


aa ae ea. ON ONE Hr 


would not have cut back his production, shut off his oil 


aectetee Sen 


supply completely and then nationalized his properties. 


See eed? 


This clearly would require inquiry into acts and conduct 


9 me Wattage £ 


 —a—————— ee 

(43) Winckler & Smit’ Citrus prods. CO-_V- Sunkist Growers, 

InCe, 346 F.2d 2012, L014 nl (9th cir.), cert. denied. 
462 0.8.. 958 (1965). See also Credit Bureau Reports, ince 
v. Retail Credit CO--. 4716 £.2a 989; 992 (5th Cit. 1973); 
Sam S. Goldstein Tndus., Inc. V-« Botany Indus., InCe-e 301 
F. Supp. 728, 733-34 (s.D.N.Y. 1969); National Auto Brokers 
Corp. Ve General Motors Corp., 60 F.R.D. 476. 489-90 (S.D- 
w.y. 1973)- the: the Supreme Court, in Radiant Burners, 
Inc. Ve Peoples Gas Light & Coke CO.-, 364 U.S. 656, 660 
(1960), indicated that, in a private treble damage action 
under § 1 of the Sherman Act, plaintiff mist adequately 
allege that he was “aamaged" by the violation of the Act- 


reg Ba eee wegen a YO“ 
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of Libyan officials, Libyan affairs and Libyan policies 
with respect to plaintiff's as well as other oil pro- 
ducers’ properties and the underlying reasons for the 
Libyan government's actions. 


In Occidentai Petroleum Corporation v. Buttes 


(44) 
Gas & Oil Co., the facts of which substantially parallel 


those of the instant case, plaintiff “charged that the de— 
fendant had "induced and procured" various foreign govern- 
mental authorities to do certain executive acts which de- 
prived plaintiff of its concession for oil production, The 


court found that the act of state doctrine, as set forth in 
(45) 


American Banana Company v. United Fruit Comnany, was the 
(46) 


“relevant and dispositive principle." The court specific- 
ally considered the contention, heavily relied upon by Hunt 
here, that the doctrine was inapplicable because plaintiffs 

\ 


a 


Seneca, ee eee APRN a UREA AC RO 
(44) 331 F. Supp. 92, 107 (C.D. cal. 1971), aff'd per curiam, 
461 F.2d 1261 (9th Cir.), cert. denied, 409 U.S. 950 

Oar ee 


(45) 160 Fed. 184 (C.c.S.D.N.Y.), aff'd, 166 Fed. 261 (24 Cir. 
L908) ,..aft'a. 213 0.8. 347 (1909). 


(46) Occidental Petroleum Corp. v. Buttes Gas & O21 Cos; 332 
F. Supp. 92, 106 (C.D. Cal. 1971), afta ser curiam, 461 
Fo2G 1261 (9th Cic.), cere: denied, 409 u.S. 950 CLO72 7% 
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were not complaining “of the acts of foreign states set 


forth in the complaint, but rather only of the defendants ' 
conduct in ‘catalyzing’ those acta.“ i As a major item 
in rejecting plaintiffs’ effor-s to avoid the impact of 

the act of state doctrine, the court stated that "[pjecause 
a private antitrust claim requires proof of damage result- 


ing from forbidden conduct + + °* plaintiffs necessarily ask 


this court to ‘sit in judgment ' upon the sovereign acts 


- 


pleaded, whether Or nok the count: i.c* involved are considered 
co-conspirators." jhe court followed American Banana and 


granted the defendant * motion to - miss. Here the opera~ 
tive facts are even more strikingly similar to American 


Banana than they were in Occidental. since the foreign act 


Occics'— 


of state complained of in American Banana was the nat ionaliza- 


tion of pleintiffs' production facilities - 
\ 


Next, plaintiff urges that the Supreme court, 


(49) 

in united States Ve sisal sales _COrP- and continental 
. (50) 

ore CO- Ve Union Carbide & carbon COrP:+:s created an 


(a7) Id. 110- 

(48) Id- 

(49) 274 U.S. 268 (1927) « 
(50) 370 U.S. 690 (1962) - 
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exception to American Banana, which applies to his third 


AneriS—— 


claim. In Sisal, the Court explicitly distinguished American 
panana on the ground that the conspiracy in Sisal was “made 
effective by acts done" within the uniter States and thus 
was not ""{alj conspit acy int country to do acts in another 
(51) 
jurisdiction, '" as was the case in American panana and is 
the case presently before this court. In ‘i nausea ore, 
the Court rested its decision on similar grounds, but also 
emphasized that no “official within the structure of the 
(52) 

Canadian Government" was involved. 

It may wert be that recent public disclosure of 
the dealings of multi-national corporations with foreign 
governments which have an adverse impact upon American in- 

“terests justifies a reappraisal of the act of state doctrine 
to determine whether its scope should be tcnfined. However. 
in the absence of new doctrinal trends in Supreme Court 
opinionS.s reassessment Of the range of the doctrine must 


(53) 
rest with that Court and not this court. Accordingly. 


(51) United States vy. Sisal Sales CoxrPee 274 U.S. 268, 276 (1927)- 


(52) 370 U.S. 690, 706 (1962). 


(53) C£- united States V- yllmann, 221 F.2d 760, 761-62 (2d Cir. 
1955), aff'd, 450/'U.o« 812 (1956) - See also pooster 
Lodge No- 405, int'l Ass'n of Machinists and Aerospace 
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motion to dismiss the third claim is 


granted. 


THE BREACH OF CONTRACT CLAIM 


Plaintiff alleges that defendants breached the 
Libyan Producers’ Agreement by failing to supply him with 


of Libyan and/or Persian Gulf crude 


ninety million barrels 


oil due to him thereunder, and as a result he-sustained 


damages of at le: /inety million dollars. . 
| 


All defendants move +O stay all pr seedings with 


ret claim pending arbitra- 


respect to the breach of eontr 
(54) 


tion pursuant to the arbitration provision in the Agreement. 
However, only one acfendant, Texaco, hes served a demand 
that the claim be submitted to arbitration. Thereupon 


\ 


SY 


footnote 53 cont'd 
Bad., 459 F.2d 


Workers, AFL-CIO ve National Labor Relations 
We 


1143, 1150 n.? (N20 Cir» 1972); United States Gypsum Co. 
United Steelworkers of America, 384 F.2d 38, 44 (5th Cir. 
1967), cert. denied, 389 U.S. 1042 (1968); United States 
Finazzo, 288 Soe bbe See (6th Cir. 1961); G.I. Dis- 


Ve 
Inc. v. Murphy, 336 F. Supp. 1036, 1037 (S.D. 


tributors, 
N.Y. 1972). 
a) of the Agreement reads as follows: 

r claim arising out of or relating to 
shall be settled by 


(54) Paragraph 9 ( 
“Any controversy © 
this contract Or the breach thereof 


arbitration - - + ° 


36. 


JA 104 


Plaintiff moved to Stay Texaco's proposed arbitration pend~ 


ing determination of his antitrust claims, now reduced to 


two. That the fourth claim is subject to arbitration under 
the Agreement is beyond dispute. The issue, however, is 


whether that claim should be submitted to arbitrators for 


a their determination at the Same time that plaintiff's anti- 
Me trust claims go forward in this court for judicial determina- 
pe tion. 
u . i " 
i It is now cardinal doctrine that the public in- 
Wr | terest in the enforcement of the antitrust Laws ii ya ( 
fies trust claims inappropriate Subjects for speed. fs _ As 
a. 


& corollary, a stay of antitrust judicial proceedings in. i 
Lint - favor of arbitration will not be granted where the arbitra- i 
z i 
eg tors would be required to consider antitrust issues with 


ea BGP. Tab 
ie _ Fespect to the controversy to be determined by them. 


vet 


Thus the precise question presented by the respective motions i ee 


is whether the antitrust issues so permeate the entire case — +f 


F.2d 821, 827-26 (2d Cir. 1968). See also Cobb v. Lewis, ive 
488 F.2d 41, 47 (5th Cir. 1974); Helfenbein v. Internation~ 
al Indus., Inc., 438 F.2a 1068, 1070 (8th Cir.); cert. 

denied, 404 U.S. 872 (1971); A.& EB. Plastik Pak Co. v. cS 
Monsanto Co., 396 F.2d 710, 715-16 (9th Cir. 1968). a 


i 
f 
{ 
(55) American Safety Equip. Corp. v. J.P. Maguire & Co., 391 ‘Te 
: 


(56) American Safety Equip. Corps we Js Po Maguire & Co., 391. a 
F.2d 821, 828 (24 Cir. 1968). ; 
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that it would not be “easy for an arbitrator to separate 
the antitrust issues from the other issues in the case, 
and to proceed to decide the arbitrable issues without 


(57) 
inquiry into the ant trust issues." 


The defendants argue that the arbitrator would 
not be required to resolve the antitrust claims pied tis 
way Of example, add "if questions were to arise as to the 
meaning of particular words or clauses in the contract, an 
arbitrator would be able to determine these mat+ers without 
delving into antitr st issues." But the meaning of particu- 
lar words or clauses in the contract is included among shi 


issues the court would have to consider under the first and 


second antitrust claims. 


The alleged breach of contract is an essential 
ingrediert of plaintiff's second antitrust claim. The hara 
thrust of plaintiff's charge is that the Withholding of 
ninety million barrels of oil due him under the Supply pro- 
vision was not only a breach of the Agreement, but also a 
concerted refusal to deal with him and a group boycott in 
furtherance of the conspiracy to eliminate him as a competi- 


tor. Thus what is at issue is not a mere breach of contract; 


TE9) Fou eeeee—==—- ; ; 
(57) Cobb v. lewis, 488 F.2d 41, 50 (5th Crip, 1974): 
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an arbpitra~ 


ation and 
411 have to 


ror's determin 
the court 


involve antitrust jssues « 
cae lela 


ra preach fo) 
ually 


decide whethe 
4 and if 8° whether it was committed by defend 
d or acting in concert and with the pur pos© and invent 06,2 
i gnating him oF jnjuring him as 4 competitor - : 
ee Also at issue are the parties" conflict ind pos i- 
jon clause under the oil eupply provision: 
them an 


a tions as to the opt 
The aefendants contend that the option clause gave 
wnrestrictet right t° pay cash instead of supply” 

ed as 4 aefense in 


absolute, 
a be advanc 


ae ing oil. opv ious Ly this woul 
pe . the arbitration « plaintiff’ version that the 
of cash could not be 


a payment 


s aitfering 
sea to freeze him out of oil 
thereby to cecal him as 
central issue under the antitrust charge 
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tricably interrelated. one with the other, that it would 


not be easy- in the light of the parties’ contentions « for 


the arbitrators to avoid wander ing into the thicket of 


complex antitrust issues - 


Tf anything. Texaco's demand for arbitration 


demonstrates that its pur pose indeed is to have the arbi- 


trator consider plaint i<£'Ss antitrust claims e The coma 


mencement of this very lawsuit and the assertion of the 
(5 


antitrust claims are alleged by Texaco to constitute 


a breach of contract py Hunt. which Texaco asserts js ar 


pitrable and which it seeks tO submit to the arbitrator - 


. 
(58) The second dispute presented by Texaco's demand is the 
following: 

"9, You have preached the promise you made in the 
ucea Texaco to enter inte the contract 
o relied in conferring valu- 
The contract contains 


contract which ind 
with you and upon which Texac 
able penefits t° you thereunder - 
the following essential promise: 
‘Bach party hereto covenants that it will not 
assert any claim against any other party OF 
parties arising out of this agreement - except 
claims for won-per cor meeee of this agreement -' 
In your aforementioned lawsuit, {this action] you pur port 
to assert claims against Texaco arising out of the con 
tract for other than 2s aoaspertormens = thereby preach 
ing your covenant and depriving rexace of the considera~ 
tion for the valuable penefits Texaco delivered to you 


pursuant to the contract." (emphas 1S supplied -) 
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Such a submission would require lay arbitrators to delve 


into whether or not the antitrust claims were foreclosed 
(59) 
by the parties’ Agreement. Texaco argues that Hunt 


violated the Agreement by commencing this antitrust suit. 


The argument proceeds: 


"The issue before the arbitrators is 
not whether Hunt's customer provision claim 
may go forward. That unquestionably is a 
matter to be determined by this Court. Nor, 
of course, will the arbitrators be asked to 
determine the legality of the customer pro~ 
vision. 


"The question the arbitrators will have 
is whether someone may scheme to exact prop-~ 
erty from another by promising not to bring 
a potential claim and, once the property is 
given to him in reliance on his promise, turn 
around and bring the claim anyway and still 
return the benefits of his broken promise." 


We are not prepared to apply an Alice in Wonderland meaning 


to this language. It so manifestly indicates that Texaco 


does intend to present to and have the arbitrators pass upon 


ie eee eee ee 

(59) An agreement to waive future antitrust violations would 
be contrary to public policy. Gaines v. Caroliton 
Tobacco Bd. of Trade, Inc., 386 F.2d 757, 759 (6th Cir. 
1967); Fox Midwest Theatres, Inc. v. Means, 721 £.24a 173, 
180 (8th Cir. 1955); Westmoreland Asbestos Co. Vv. Johns ~ 
Manville Corp., 39 F. Supp. 117, 119 (S.D.N.Y¥. 1941). aff'd, 
135 F.2d 844 (2d Cir. 1943). On the other hand, the Court 
of Appeals has held that arbitration of antitrust claims 
is "proper . . . [when] the agreement to arbitrate was 
made after the dispute arose." Coenen v. R.W. Pressprich 
& Co., 453 F.2d 1209, 1215 (2d Cir.), cert. denied, 406 
U.S. 949 (1972). See alse Cobb v. Lewis, 488 F.2d 41, 48 
(Sth Cir. 1974). 
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the issues which are the very essence of one of plaintiff's 


antitrust claims that one wonders the argument was advanced. 


Accordingly, the plaintiff's cross-motion for 4 
stay of Texaco's proposed arbitration of the breach. of 
contract claim is granted; the motion by the other defendants 
for a stay of proceedings of the fourth claim in this action 
is granted except insofar as the ‘alomew of contract claim 
alleged therein is relevant and pertinent under the first 
and second antitrust claims; further, those defendants, as 
well as Texaco, are stayed from proceeding to arbitration 


as to the breach of contract claim until the final determina- 


tion of this action. 


Since the fourth claim is the subject of a stay 


poth in this action and in arbitration, it is unnecessary 
AY 
to pass upon the alternative motion for its dismissal or 


partial summary judgment thereon. 


In conclusion, the defendants ' motion to dismiss 
is denied as to the first and second claims; granted as to 
the third claim; and the respective motions as to the fourth 
claim are disposed of as indicated. 
pated: New york, N. Y. 
Gentbae G, EATS EDWARD WEINFEID 


United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ce eee eee ere ee es cee a we we ee we ee ee ee we me ee eee me x 
NELSON BUNKER HUNT, 
Plaintiff, : 75 Civ. 1160 {EW) 
~against- : 
NOTICE OF MOTION 
MOBIL OIL CORPORATION, et #1., See aet| 
pefendants. 
eee wwe ew eee we eS ee SS SS SSS SSS ee x 


PLEASE TAKE NOTICE that upon the affidavit of Daniel 
P. Levitt, sworn to December 12, 1975, and the prior proceedings 
had herein, the undersigned will move this Court before the 
Honorable Edward Weinfeld, on December 235) C9d5, \Ox as) SOORn 
thereafter as counsel can be heard, for an order pursuan tea 
Federal Rule of Civil Procedure 54(b), directing the entry of 
a final judgment dismissing the third count in the complaint in 
this action and certifying that there is no just reason to delay 
an appeal of this Court's dismissal of that claim, and for such 
other and further relief as 19 the Court may seem just and proper. 
Dated: New York, New York 

December 12, 1975 
YOURS) (C'Ce\. 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 


Coo. 4) fi 
By nee: a ae aes 


A 


Attorneys for Plaintiff 
345 Park Avenue 

New York, New York 10022 
(212) 644-8000 


TO: 
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PHILIP, NIZER, BENJAMIN, KRIM & BALLON 
40 West 57th Street 
New York, N.Y. 10019 


SHEA, GOULD, CLIMENKO, KRAMER & CASEY 
330 Madison Avenue 
New York, N.Y. 10017 


LORD, DAY & LORD 
25 Broadway 
New York, N.Y. 10004 


GRACE PETROLEUM CORPORATION 
1114 Avenue of the Americas 
New York, N.Y. 


SULLIVAN & CROMWELL 
48 Wall Street 
Wew York, N.Y. 1005 


WINDELS & MARX 
51 West 5lst Street 
New York, N.Y. 10019 


CRAVATH, SWAINE & MGORE 
One Chase Manhattan Plaza 
New York, N.Y. 10004 


KAYE, SCHOLER, FIERMAN, HAYS 
& HANDLER 

425 Park Avenue 

New York, N.Y. 10022 


SPH W. DORIUS, ESO. 
Gulf O11 Corp., 7.0. Box 1166 
Pittsburgh, Pa. 15230 


HOWREY. SIMON, BAKER & MURCHISON 
1730 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 


JOHN EB. BAILEY, BSO. 

Gulf Oil Company ~- U.S. 
Post Office Drawer 2100 
Houston, Texas 77001 | 


TURNER H. McBAINE, ESQ. 
Pillsbury, Madison & Sutro 
225 Bush Street 

San Francisco, Calif. 94104 


J. EDWARD FOWLER, ESQ. 
Mobil Oil Corporation 
150 East 42nd Street 
New York, N.Y. 10017 


CHARLES F. KAZLAUSKAS, JR., ESQ. 


Texaco, Inc. 
135 E. 42nd Street 
New York, N.Y. 10017 
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Opinion of Weinfeld, D.J., Dated January 22, 1976 


(Pages JA123 to JA124) 
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75 Civil 1160 JA 123 ide 


Familiarity is assumed with this court's opinio 
decision which denied certain defendants' motions to dismiss 
plaintiff's first and second antitrust claims, but granted dis- 
missal of his third antitrust claim, without leave to replead. 
Plaintiff now moves, pursuant to Rule 54(b) of the Federal Rules 
of Civil Procedure, for an order directing the entry of final 
judgment dismissing that claim upon an express determination 
that there is no just reason for delay and upon an express 
direction for the entry of judgment. 


The immediate motion centers about various contentions 
made by defendants with respect to the “act of state” doctrine 
in support of their motions to dismiss plaintiff's complaint. 
“his court was of the view that issues raised as to the first 
and second antitrust claims could be determined without refer- 
ence to or application of the “act of state" doctrire. However, 
as to the third claim, the conduct attributed to defendants ap- 
peared to bring that doctrine into ' 1: + and consequently dismissal 
of that claim was required. In granting the dismissal, the court 
observed that recent public disclosures indicated the desirability 
of a reassessment of the “act of state" doctrine, but in the ab-~ 
sence of doctrinal trends the matter was for consideration by 
higher authority and not by the district court. 


Since the filing of the court's opinion cn November 5, 
1975, theie have been further public disclosures of dealings of 
multi-national corporations with foreign governments, including 
payments to infl.ence action of such governments or their officials 
which have au adverse impact upon American intexests and concerns. 
The current exposures warrant consideration in the public interest 
of the continued viability of the “act of state" doctrine, which, 
if modified in any respect, may have a direct and significant 
bearing upon plaintiff's third claim. Moreover, any change may 
affect plaintiff's first two claims since defendants also rely 
upon that doctrine in resisting them. 


Were plaintiff's instant motion under Rule 54(b) denied, 
and thereafter in the event of any appeal from any judgment entered 
with respect to plaintiff's first two claims, were this court's dis- 
missal upon appellate review as to the third claim reversed, it 
would mean another long trial, as is forecast on the remaining 
claims. This would require a duplicative trial and additional 
but unnecessary expense to the parties. 
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Finally, an appeal, which it is assumed will be prose- 
cuted expeditiously, would in no way delay the prospective trial 
of the claims that remain since, in view of the extensive dis- 
covery which the parties are now engaged in, the case will not 
be ready for trial until the fall at the earliest -- this, 
apart from the court's other trial commitments; and clearly an 
appeal would not, at least it should not, interfere with the 
discovery process. 


The motion for an order under Rule 54(b) is granted 
upon the express condition that the appeal be prosecuted with . 
dispatch. 


Dated: New York, N. Y. 
January 22, 1976 


United States DistrAct‘Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


hes a le ae ae me sia a ae VR laa A A ARR AT OR SS READ gE *% 
NELSON BUNKER HUNT, 

Plaintiff, 75 Civ: 1160) (EW) 

-against- 
JUDGMENT 

MOBIL OIL CORPORATION, et al., 

Defendants. 
a ee cee mee Re ee -— —-— =~ =X 


An order having been entered herein on November 5, 
1975, dismissing the third cause of action of the complaint, and 
an order having been entered herein on January 72, 1976, 
determining that there is no just reason for deiay and expressly 
directing the entry of judgment, it 1s 

ORDERED, ADJUDGED AND DECREED that the third cause of 
action of the complaint be, and the same hereby is, dismissed as 


to all defendants. 


DATED New YoRK,N.Y. 
JANVARY 30, 1976 


Ecard Weinteld , Du. 


UlS.Dea:. (NA, 


Judgment Entered this 


J aay of February =, 1976 


Raymond £ BuaGHarsT i 
Clerk of the Court 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
se ml sn mt mi eR x 
NELSON BUNKER HUNT, W. HERBERT HUNT . 
and LAMAR HUNT, 
Plaintifts, 75 Civ. 1160 (EW) 


-against- 


MOBIL OIL CORPORATION, TEXACO, INC., 

STANDARD OIL COMPANY OF CALIFORNIA, : NOTICE OF APPEAL 
THE BRITISH PETROLEUM COMPANY, LTD., 

SHELL PETROLEUM COMPANY, LTD., EXXON 

CORPORATION, GULF OIL CORPORATION, 


CCCIDENTAL PETROLEUM CORPORATION, : 
GRACE PETROLEUM CORPORATION, and 
GELSENBERG, AG, * 
Defendants. : 
SE een are ies ee ne ee Se x 


PLEASE ‘TAKE NOTICE that plaintiffs Nelson Bunker Hunt, 
W. Herbert Hunt and Lamar Hunt, hereby appeal to the United 
States Court of Appeals for the Second Circuit from the final 
judgment and scree entered in this case on February 5, 1976. 


Dated: New York, New York 
February 9, 1976 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
‘ ; 
Hh. 


Prk: 


a ys 
By Noth fhaAce 
Attorneys for/Plaintif 


345 Park Avenue 
New York, New York 16022 
(212) 644-8000 


POs 
CLERK 
United States Courthouse 
United States District Court 
Southern District of New York 
Foley Square 
New York, New York 


CLERK 

United States Courthouse 

United States Court of Appeals 
for the Second Circuit 

Foley Square 

New York, New York 


RALPH W. DORIUS, ESQ. 

Law Department 

Gulf Oil Corporation 

Post Office Box 1166 
Pittsburgh, Pennsylvania 15230 


A. DUNCAN WHITAKER, ESQ. 
Howrey & Simon 
Attorneys for Defendant 

Mobil Oil Corporation 

1730 Pennsylvania Avenue, N,W. 
Washingtonk D.C. 20006 


GORDON B. SPIVACK, ESQ. 
Lord, Day & Lord 

Attorneys for Defendant 
Standard Oil Company 

25 Broadway 

New York, New York 10004 


ROBERT MACCARTE, ESQ. 
Sullivan & Cromwell 

Attorneys for Defendant 
Exvon Corporation 

48 Wall Street 

New York, New York 10005 


MILTON 7. SCHUBIN, ESQ. 
Kaye, Scholer, Fierman, 
Hays & Handler 

Attorneys for Defendant 
Texaco, Inc. 

425 Park Avenue 

New York, New York LO0022 


JOHN E. BAILEY, ESQ. 
Law Department 

Gulf Oil Company - U.S. 
Post Office Drawer 2100 
Houston, Texas 77001 


ROBERT SALMAN, E.'Q. 
Phillips, Nizer, Benjamin, 
Krim & Bailon 

Attorneys for Defendant 
Occidental Petroleum 

40 West 57th Street 


New York, New York 10019 


TURNER H. MCBAINE, ESQ. 
Pillsbury, Madison & Sturo 
Attorneys for Defendant 

Standard Oil Company of California 
225 Bush Street 
San Francisco, Califcrnia 04104 


JOHN J. HAYES, ESQ. 
Windels & Marx 

Attorneys for Defendant 
Gelsenberg, AG 

5i West 5ist Street 

Wew York, New York 190019 


CHARLES F. KAZLAUSKAS, JR., ESQ. 
Texaco, Inc. 

135 East 42nd Street 

New York, New York 10017 


RICHARD H. GAHM, ESQ. 
Mobil Oil Corporat.iou 
150 East 42nd Street 
New York, New York 10017 


BRUCE A. HECKER, ESQ. 

Shea, Gould, Climenkc, 

Kramer & Casey 

Attorneys for Defendant 

British Petroleum Company, Ltd, 
330 Madison Avenue 

New York, New York 10017 


LEO LARKIN, ESQ. 

Grace Petroleum Corp. 

1114 Avenue of the Americas 
New York, New York 103: 


JOHN HUPPER, ESQ. 
Cravath, Swaine & Moore 
Attorneys for Defendant 
Shell Petroleum Company 
One Chase Manhattan Piaza 
New York, New York 10005 


